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ZEDITORIAL

Responding with Policy

Author _Emily J. M. Knox

ow many ways can you say unprecedented? Unequaled? Unmatched? When the ALAs
Office for Intellectual Freedom released its data for book challenges in 2022 the

headlines were glaring. “A record 2,571 unique titles were targeted for censorship, a

38% increase from the 1,858 unique titles targeted for censorship in 2021. Of those titles, the

vast majority were written by or about members of the LGBTQIA+ community and people of

color” (American Library Association, 2023). When [ give interviews, I am often asked, “When

will it end?” My answer: “I don’t know. All we can do is be prepared, gather our allies, and re-

spond appropriately.”

Along with direct community responses, library workers
and allies can also lobby their state and local government

to enact laws and guidelines that protect intellectual free-
dom and privacy. The state of Illinois offers two examples
that may serve as templates for other states. The first is

the so-called Anti-Book Banning Law (HB 2789). This law
amends the Illinois Library System Act to state that it is
policy of the state of Illinois to “encourage and protect the
freedom of libraries and library systems to acquire materi-
als without external limitation and to be protected against
attempts to ban, remove, or otherwise restrict access to
books or other materials” (Library Systems—Book Banning
2023, 1). It also includes several goals for the State Librarian
including adopting the ALA’s Bill of Rights and “prohibit
the practice of banning specific books or resources” (2) The
teeth of the law can be found in Section 8.7 concerning state
grants. For a 1ibrary or 1ibrary system to receive grant money
from the state of Tllinois, tbey must adopt the ALA’s Library
Bill of Rights or develop a written policy that “prohibits the
practice of banning books” (3). This latter statement is one
that will probably be analyzed in this journal for years to
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come, but the Illinois law is an excellent first step for sup-
porting people’s right to read.

The governor, attorney general, and director of the
Department of Human Rights also released a letter that
addressed threats to LGBTQ+ events held in public spaces
(Ilinois Department of Human Rights 2022). A]tbougb the
legislature did not Ppass any new laws, the letter reiterates
that the Illinois Human Rights Act does not allow for dis-
crimination or harassment based on sexual orientation or
gender identity in libraries, public schools, municipalities,
park districts, forest preserves, and other public spaces. In
addition, public accommodations do not allow for addi-
tional fees to be charged solely due to the organizer’s gender
identity or sexual identity, or the intended audience of an
event. The letter also reiterates that events cannot be shut
down because the message is controversial or due to fears of
violence. The letter provides a clear reminder that what is
considered hate speech in one community is not the same in
another community, and to protect the voices of historical
marginalized people, everyone’s right to public accommoda-
tion must be upheld.
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This issue includes two commentaries. The first, by
Harvey J. Graff, discusses the need for a scholarly book
author bill of rights in light of changing intellectual prop-
erty regimes and publishing standards. Nicole A. Cooke calls
on this moment to radicalize us in support of both intellec-
tual freedom and social justice. The two peer-reviewed arti-
cles by Bill Marino and Richard Price, respective]y, focus on

N

=

EDITORIAL

tracking software used with open access journa]s and the his-
tory of book challenges and obscenity laws.

Due to stafting changes in ALA’s Office for Intellectual
Freedom, this issue does not include news. The sheer amount
of person-power required to keep abreast of all the materials
challenges is daunting. Issue 8.1 will include news through

October 2022.
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»*COMMENTARY

Scholarly Book Authors'
Bill of Rights

Author _Harvey J. Graff

published my first single-authored book in 1979, my first edited book the same year; my

most recent in September 2022. Alcthough there never was “a golden age” of scholarly pub-

lishing, many elements have deteriorated significantly since that date. I write about some

aspects of change in a continuing series of essays. (See my “Peer Reviewing is Becoming More

Cavalier, Self-Serving and Ignorant,” Times Higher Education, June 2, 2022; “Editors Have Be-
come So Wayward that Academic Authors Need a Bill of Rights,” Times Higher Education,
Augustl8, 2022; “The US’ New Open Access Mandate Must Not Line the Pockets of Grifters,”
Times Higher Education, Nov. 17, 2022; “Demythifying: An Author and Retired Professor Chal-
lenges Some Long-Held University Press Assumptions,” Publishers Weekly, Dec. 19, 2022; “De-
mythifying the University Press,” Publishers Weekly (online), Dec. 16, 2022; “Pay to Play—Publish
for a Price: The Myths and Manipulation of the New Corporate Open-Access Journals,” forth-

coming.)

The greatest decline has come in the past five to ten years.
I experienced it closely between the publication processes
for my 2015 Undisciplining Knowledge: Interdisciplinarity in the
Twentieth Century, and 2022 Searching for Literacy: The Social
and Intellectual Origins of Literacy Studies.

As I recheck this essay for submission, I must add that
I am now dealing with Routledge/Taylor & Francis repub-
lishing my Academic Press and Transaction classic The Liter-
acy Myth (1979, 1991, 2017) without copyright permission.
And Parlor Press, a small “scholarly” publisher founded and
operated by “scholars” repeatedly breaking written commit-
ments and a formal contract hy dishonestly and unethicaliy

changing its “rules”; contradicting its own commitments;
authorizing me to pay for Copyright for the cover illustra-
tion; hoiding my completed and edited manuscript for more
than six months; and sending an insulting review based on
less than one-fourth of the book manuscript. I am consulting
intellectual property rights attorneys about both publisher’s
actions.

My academic career encapsulates several major eras in
scholarly publishing inciuding the rise and fall of univer-
sity presses, and the muddled maze of commercial publish-
ers moving into and out of the academic realm, from text-
books with expectations of high sales causing uncontrolled
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competition, and the rise and partial decline of more special-
ized monographs and collections.

Never unimportant, economic calculations rose to rule.
More and more university and commercial puhiishers make
their publishing decisions on data-less guesstimates of sales
and unacknow]edged sponsorship or underwriting hy out-
side agents, including expectations of major sales of uni-
versity presidents self-promoting volumes by alumni and
giveaways. Book series fill with such tomes. I only touch on
selected aspects of jigsaw puzzles without solution in this
essay.

The 2015-2022 saga ofSearchingfor Literacy tells a reveal-
ing, continuing story. The critical anaiysis of the history of
the study and understanding of literacy was written under
contract with a moderate-sized advance for a large commer-
cial academic publisher, Routledge. With the contract nego-
tiated in 2015, the manuscript with all necessary permissions
was delivered on schedule with required permissions for
quotations.

The editor with whom I had collaborated professionally
up to that point sent the manuscript to an academic series
editor. Although slated for the series, this British professor
had played little role up to that time. As it happens, several
passages in one chapter criticized—with documentation—
this person’s questionable published work.

I quickiy received a very awkward communication from
the in-house editor. They informed me with no explanation
that they were breaking the signed contract but allowing
me to retain the advance on royalties. Shocked, I asked for
an explanation, communication with the series editor, and
an opportunity to discuss alternatives including mutually
acceptable revisions to my text.

Unprofessionally, against all publishing ethics, and poten-
tially in legal violation of the signed contract, I was told—
point-blank: NO.

Unprecedented and unique in my own and my colleagues’
experience, this episode coincided with my decision to retire
from my professorship and related to a several years of ill-
ness. The book manuscript sat untouched on my study’s
shelves.

In mid-2021, I began thinking about the 1anguring man-
uscript. I took it off the shelf, reviewed it, and scanned the
published literature for the past few years. I determined that
there was no reason to revise before proposing it to other
publishers.

I sent query letters to about a dozen university and com-
mercial scholarly presses. About half expressed interest
in seeing either the entire manuscript or sample chapters.
Informing all of them that I was speaking with mu]tip]e
publishers but would not contract with one of them without
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discussion with all, I received three contract offers and was
on the verge of a fourth before withdrawing from that house.

I chose Palgrave Macmillan (headquartered in Switzer-
land and The Netherlands) because of the professionalism
and enthusiasm of the executive editor based in London, the
value of her comments on how most effectively and expe-
ditiously to respond to the reviews, and her collegiality and
flexibility in negotiating the contract. Working with her and
then the production editor based in Shanghai was fully satis-
factory professionally and personally.

On one morning when I awakened very early in the US,
the three of us emailed at the same time. As in almost all my
previous books (after the first when my wife and I compiled
and alphabetized on 3 x 5 index cards), I commissioned and
paid directly for a professional indexer. At this point, four
months into production, the process closely resembled my
experiences publishing in the US or England when all opera-
tions were highly centralized.

Matters declined rapidly when the electronic manu-
script moved to India for preparation of final electronic
copy and production. First the online proof correction site
did not work. I emailed corrections to the head of a “team,”
who responded inconsistently but also assured me that my
changes were made.

When the e-book went live (without my being sent a
link as promised) and then when I received a paperbound
MyCopy for authors, at my own expense, I found that the
most significant corrections had not been made, regardless of
repeated assurances to the contrary.

The next set of failures squared the circle. The e-book was
“published” on August 19, 2022. I had been promised mul-
tiple times that my contractual and my endorsers’ copies
would be sent at that time. They were not ordered for almost
two full months. Countless emails, false promises, and lies
transpired before the books were sent express mail to the
wrong address, one that the Indian head somehow found
online, not the address I requested and provided. Never
before have I experienced a lapse of time between actual
publication and dispatch, even arrival of my copies.

Perhaps not surprisingly, the MyCopy that I ordered and
prepaid myself as required arrived in a few days. I scrongly
suspect that economics, combined with incompetence, dis-
honesty, and complete unprofessionalism, created these
results.

Palgrave tardily reprinted both e-book and hard cover
editions. But they never corrected all the errors. I was never
shown corrected copy to approve. Having previously pub-
lished almost 30 books in a number of countries, these pro-
fessional failures, lies, and literal breaches of contract are
unprecedented in my experiences.
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Unlike my previous books, at my editor’s request I wrote a
blog post about the book for their marketing department to
circulate. I published essays about the book’s central themes
in both higher education publications and daily newspapers.

I have not heard a single word directly from marketing
nor been sent copies of any promotional materials other
than my own blog entries.

I made a formal complaint to my executive editor about
all chese failings. I have only received paper apologies with-
out substance or corrective actions. There must be conse-
quences throughout the publisher’s systems and structures.
Of that there is neither recognition nor action.

Is it too much for me to declare that we need a Scholarly
Author’s Bill ofRights? This parallels my carlier proposal for
a‘]ournal Authors’ Bill ofRights.

For discussion and debate, I propose the following:

Academic Authors' Bill of Rights: Draft
for Discussion and Debate

To be endorsed and enforced by professional disci-
plinary and interdisciplinary organization, AAUP and
similar groups, PEN America, publishers and publishers
associations.

1. Authors, editors, editorial board members, reviewers,
and all pulolishers’ departments share in the require-
ments for professional conduct, collegial responsibili-
ties, constructive criticism, academic standards, journal-
istic ethics, and an educational mission dedicated to the
advancement of\knowledge and the intellectual growth
of all parties.

2. Scholarly publishers should provide clear and direct
information about the interests and scope of their list,
mission, and aims; specific or current interests; and
emphases.

a. This should include information on all processes
and procedures including expectations for the
major steps in the editorial and review processes
and reliable estimates of the time duration for each
step. Editors should communicate with submitting
authors about any delays or changes.

b. All publishers should provide submission sites and
proofcorrection sites that are accessible, consistent,
and operational, and workarounds when sites are
nonfunctional (which is common).

3. Editors must meet stated criteria for selection and
undergo training and/or internship. They are respon-
sible for overseeing the relevant fields of scholar-
ship, and must demonstrate the knowledge, skills, and
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responsibilities of book editing broadly defined. This

needs to be overseen.

a. All submissions must be promptly acknowledged,
with an outline of steps to follow, and reasonable
expectations for the time required for editorial,
review, and appropriate production processes.

4. Editors have the obligation to identify and solicit qual-
ified reviewers who conduct themselves professionally,
responsibly, constructively, and educationally.

a. Reviewers must meet at least minimum scholarly
qualifications for conducting the review they agree
to do. Editors should never violate this minimum;
reviewers should never accept an invitation outside
their areas of expertise.

b. Peer—reviewing/ peer-reviewers long held an accepted
meaning. That needs to be reestablished. “Peer” rep-
resented shared bases of knowledge and collegiality.
The working concept combined a sense of equals
working together constructively. Today, too often
reviewers demonstrate ignorance of the subject and
a false display of power. Reviews too often demon-
strate a glaring lack offamiliarity with the text itself
as well as the subject.

c. Editors should consider following the practice of
some scholarly journals in requesting that submit-
ting authors nominate potential qualified review-
ers. Some, but not necessarily all, of a manuscript’s
reviewers rnight be selected in that way.

d. Reviewing must be accorded the status of profes—
sional service and receive appropriate acknowledg—
ment in annual and promotion reviews.

e. Scholarly publishing may require a register ofunpro—
fessional reviewers who should be avoided.

f. Editors must be alert to unprofessional, inappropri-
ate reviews, and remove them from the review pro-
cess. A third review should be sought immediately,
and the author informed of a delay.

5. Editors should be open to regular constructive, educa-
tional, and professional discussions with authors about
reviews and decisions to publish or not their submis-
sions. Constructive criticism and professional educa-
tion should be central goals for all parties in the colle-
gial process. Editors should respond professionally and
respectfully to legitimate questions.

a. Editors must recognize and recommit to the centu-
ry-long meaning of “revise and resubmit,” as opposed
to immediate outright rejection if there is a differ-
ence ofopinion among reviewers. Expectations of all
parties—author, editor, reviewers, editorial or advi-
sory boards—must never be in doubt.
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6. Authors’ rights do not end with acceptance or rejection

of a proposal or manuscript. They extend through the
entire publication, copyediting, production, printing,
sales and marketing, and supply processes.

a. This includes consistent professionalism, expertise at
all steps in the publication process, and regular com-
munications. Special emphasis falls on clear commu-

nications including confirmation of all important
actions.

b. Major examples of publishers’ failures in my own
and my colleagues’ recent experience include these
unprofessional breaches of contract:

i. Proof correction sites that do not operate.

ii. Submission of textual corrections that may be
confirmed but are not made on the final text.
Despite irregu]ar but eventual confirmations
and promises, my recent book’s e-book and
print editions have errors that I reported and
was told were corrected. This is unacceptable.
No after-the-fact correction can include previ-
ously released editions and copies.

iii. Failure to explain the procedures, circula-
tion, and accessibility of e-books, online chap-
ters, and print editions. Different publishers
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make works available in different ways; there is
unnecessary confusion.

iv. De]ivery of authors’ contractually guaranteed
copies and copies promised to endorsers upon
publication.

7. In sum, publishers must honor their contracts or face
penalties. These issues lie at the intersection oi\profes—
sional standards and legal responsibilities.

Once again, let the debate begin.

Harvey J. Graﬁr is Professor Emeritus of English and History at
The Ohio State University and inaugural Ohio Eminent Scholar in
Literacy Studies. Author of many books, he writes about a variety
of contemporary and historical topics for Times Higher Educa-
tion, Inside Higher Education, Academe B]og, Washington
Monthly, Publishers Weekly, Against the Current, Colum-
bus Free Press, and newspapers. Searching for Literacy: The
Social and Intellectual Origins of Literacy Studies was pub-
lished by Palgrave Macmillan in August. My Life with Literacy:
The Continuing Education of a Historian. The Intersections
of the Personal, the Political, the Academic, and Place is
forthcoming.
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Let this Radicalize Us

Author Nicole A. Cooke

he more things change, the more they stay the same. While many have been working at

the intersection of intellectual freedom and social justice for great lengths of time, it is

newer to others. And for those who are new, they enter this work at a time when there

is increasing contention around issues related to both intellectual freedom and social justice.

Whether we're dealing with the hyper fixation on notions neutrality, book bans, or systemic

racism and whiteness in society and in the profession, there is a great need for this important

work, and for these topics to work in tandem, instead of using intellectual freedom arguments

to further disenfranchise marginalized groups. As a result, it may appear that intellectual

freedom and social justice do not work together, but they are indeed not mutually exclusive.

We need to give more care and consideration to how they do work together, and how they can

work together in even better and more cohesive ways.

We need to be radical. And when I say radical, I mean that
we need to be critical of the status quo and not be afraid to
ask any and all questions. Author and abolitionist Mariame
Kaba said, “let this radicalize you rather than lead you to
despair” (2020), which could apply to decisions of the United
States Supreme Court or a hollow diversity decision at your
library; it could be myriad things. These things can become
overwhelming, and we need to be radical and continue to
have tough external conversations with our community and
tough internal conversations with our peers and colleagues,
even when they get difficule. Angela Davis (1987) said that
radical “simply means grasping things at the root,” question-
ing everything, including capitalism, sexism, ableism, rac-
ism, and white supremacy. By grabbing things at the root, we
are acknowledging that we need to be proactive, consistent,
bold, and even aggressive, particularly when faced with false
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narratives and disinformation that harms others. If we're not
going to defend our values and defend the things that we
believe in, we’re not going to have success with other people
defending our values and our actions (i.e., keeping a chal-
lenged book on the shelves).

In addition to being more aggressively proactive, we
need to be more precise in our language. We need to have
empathy, we need to have intellectual and cultural humil-
ity, and we need to have Vu]nerability and transparency that
allows us to have disagreements but still remain in the fight
together. This requires Wi]lingness to meet someone where
they are and to have our own thoughts and beliefs chal-
lenged. We need to get to a place where we can be transpar-
ent, vulnerable, humble, and therefore radical. Ultimately,
this requires personal work that is continuous and critieally
self-reflective. This is not to say that the intellectual freedom
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and social justice work stops; rather, it can occur concur-
rently with our self-work so we don’t lose momentum or
progress.

\X/orking toward the continued integration of social jus-
tice and intellectual freedom can be difficult, isolating, and
ovcrwhc]rning7 and it can also be done on multiple levels.
Our work is done on the micro level (i.c., the internal con-
versations that we have that can increase our understanding
of different issues, different cultures, etc.). We also work at
the mezzo/middle level (i.c., within our Workplaces or orga-
nizations), and at the macro level (i.e., work done outside in
the world, going full spectrum in terms of how we are try-
ing to improve our profession and communities). At any
given time, we can be working in one, two, or all three of
these levels, and this can vary according to time, space, and
place. So when you're feeling overwhelmed, remember the
different levels and think about what can you do today, or
in this moment, because you can’t do cvcrything at once,
and I chink this is a good reminder. This, in addition to the
work that we must do as individuals, is the radical and col-
lective work that enables us to deal with cha]lcngcs and to
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do the hard work within our profession and communities to
dismantle the antiquated structures and barriers, including
white supremacy. Keep talking, keep protesting, and keep
talking back.

“l am ful]y human when I recognize your humanity’7
(Asino 2022). What a great encapsulation of how we should
think about people we work in service of, and our profes-
sional values of intellectual freedom and social justice, and
the false value of neutrality (which is often conflated with
being nonpartisan). Neutrality is not inherent in what we do
in libraries; whatever we choose to do or enact is a decision
that impacts others. Even if we choose not to do something,
that’s still a consequential decision. We can’t be neutral
because we're making decisions from our own personal and
experiential lens, therefore as much as we strive for an equi-
table lens, we're still human. Neutrality is being weaponized
as a way to shut down or avoid conversations, and it serves
to dismiss and devalue other perspectives and experiences. It
dismisses and devalues the humanity of others. No decision
or action will be perfect or appropriate for all, but they can
be radical and respect the humanity of everyone.
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Who's Reading Who?

Exploring the State of Third-Party Tracking Technology in Open
Access Journal Content

Author _Bill Marino

he shift in scholariy communication from print to electronic format—and from own-

ership to access-based delivery models—has changed the dynamics of control related to

1ibrary collections (Breeding 2019; Singley 2020). External providers now deliver most

scholarly content to users, reducing library control to primarily print collections. User data

gained through tracking technology, which often collects information without a user’s knowl-

edge or agency, is a product of this shift that has been identified by previous studies (Hinchliffe,

Zimmerman, and Altman 2018; Hanson 2019). This tracking data, aggregated by third parties

who use it to form user profiles that can then be commodified, “challenges libraries’ historical

assumptions about privacy and anonymity” (Hanson 2019, under “Aggregated Identities”).

Particularly troubling is the presence of tracking technol-
ogy in open access literature (Hinchliffe, Zimmerman, and
Altman 2018), which the Budapest Open Access Initiative
hailed as a public good that promises “completely free and
unrestricted” peer-reviewed research (Chan et al. 2002).
Like Barbrook and Cameron’s (1996) Californian Ideo]ogy,
which describes tension in the emerging internet between,
on the one hand, a virtual community that exhibits a free
exchange of information and ideals, and on the other, a neo-
liberal inspired electronic marketplace, open access litera-
ture is pulled between two opposing sides, with one firmly
anchored in the ideals that publicly funded research should
be available to all people regardless of economic or social sta-

tus (Chan et al. 2002; Stebbins 2013; Science Europe n.d.),

JOURNAL OF INTELLECTUAL FREEDOM AND PRIVACY

and the other operating within the internet’s market ecosys-
tem. While the Budapest Open Access Declaration acknowl-
edged the need for novel funding models to support costs
incurred by publication, the presence of tracking technology
raises the question of whether we have merely shifted the
product, selling the reader rather than the content. If this is
the case, it would run counter to both the American Library
Association’s (ALA) and International Federation of Library
Associations and Institutions’ (IFLA) stance on user privacy
rights (American Li]orary Association 2017; 2019; Interna-
tional Federation of Library Associations and Institutions
2012; 2014).

This study further explores the prevalence of third-

party tracking in open access literature, focusing on

WINTER 2022 11


mailto:wmarino1@emich.edu

English-language publications in the Directory of Open
Access Journals (DOA]). It builds on the work of previ-
ous studies to consider what parties are doing the tracking
and for what purposes, but also introduces simple mathe-
matical models from privacy studies in computer science
(Englehardt and Narayanan 2016; Yu et al. 2016; Karaj et
al. 2019) to determine the invasiveness ofscripts based on
their behavior in the real world. This is achieved through
considering how often they are encountered and how often
they are likely to gather data that can identify individual
users. In doing so, it identifies a tracker profile that appears
unique to open access literature and considers how much
user data is forfeited.

Literature Review

Corporate Influence and the Internet

Concern over corporate control of the internet has a long
history. Borgman (2015) points to policy changes in the early
1990s that led to what she calls “the Commodity internet,”
replete with “new business models, shifts in the balance of
stakeholders, and unforeseen challenges of security and pri-
Vacy [that] are contributing to redesign of the infrastruc-
ture” (46). The rise of the corporation led to the individual

" (Deleuze

1992, 5), and established roles of producer and consumer

being labeled as “samp]es, data, markets, or ‘banks

became clouded as consumers began contributing to social
processes surrounding products (Lazzarato 1996). Schiller
(1996) warned of a world in which corporate interests usurp
the traditional role of social and civic institutions, threat-
ening “the public good” and transforming communications
channels into marketing tools whose ultimate purpose is sus-
tained economic growth, a concern that is also reflected in
Barbrook and Cameron’s (1996) Californian Ideology.

These concerns are still alive today. In higher education,
they exist in a large body of literature that explores corpo-
rate influence in the aeademy through the adoption of var-
ious educational technology products and the privacy ram-
ifications associated with their use. Common themes that
emerge are outdated institutional interpretations of privacy,
the ever-changing nature of data, and the ability of corpo-
rations to gain increased access to student information and
operate without transparency or liability (Brown and Klein
2020; Jones et al. 2020; Paris, Reynolds, and McGowan
2021). Parks (2017) described an environment where “par-
ticipation in the system of higher education in the United
States now implicitly requires that students consent to shar-
ing their personal information with third parties with lictle
transparency or control over their own information” (27).

Library literature also shows concern with corporate
influence, as several studies have focused on the implications
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of the use of third-party resources, particularly the use of
products within Google’s ecosystem. O'Brien et al. (2018)
investigated the use of Google Analytics products on aca-
demic library sites, finding that most implemented Google
Analytics or Google Tag Manager, yet few used connection
or security features to protect user data (741-42). Breeding
(2019) warned libraries that the “basis of Google Analytics
in the commercial advertising ecosystem” may not be com-
patible with privacy policies (12), and other studies echo
this concern, with Chandler and Wallace (2016) and Quintel
and Wilson (2020) exploring the use of Piwik and Matomo,
open-source alternatives to Google Analytics.

A theme found in library privacy literature is the need
to balance innovation of services with professional eth-
ics. This is true of library efforts to participate in campus
learning analytics initiatives, where the possibility to mea-
sure library impact on student success and secure fund-
ing must be weighed against preserving patron privacy
(Hartman-Caverly 2019; Hwang and Hanson 2021; Jones
2019; Jones et al. 2020; Oakleaf 2016; 2018; Oliphant and
Brundin 2019; Selwyn 2019; Slade and Tait 2019; Travis
and Ramirez 2020). However, there is evidence that, like the
academy, many libraries are ill-prepared for this task.

A pair of studies (Zimmer 2014; Tummon and
McKinnon 2018) explored perspectives on privacy among
US and Canadian librarians and found that most librari-
ans are concerned with the amount of personal data that
is collected by companies and the government. However,
Tummon and McKinnon (2018) also noted that “librarians
are alarmingly unaware of the practices at their own librar-
ies regarding online and patron privacy” (92), and Hanson
(2019) warns that libraries are operating on a dated defini-
tion ofpersona”y identifiable information (PII). Consid-
ering recent legislative efforts at the state level that modify
the definition of PII (c.g.7 the California Consumer Pri-
vacy Act of 2018 and Illinois Biometric Information Pri-
vacy Act), it becomes increasingly important that librarians
remain educated and engaged on this topic.

Libraries: Tracking the Trackers
Other studies in the library literature have begun to explore
third-party tracking on library sites and resources. Breed-
ing (2016) explored websites from ARL libraries as well
as the 25 largest public libraries in the United States for
instances of‘tracking scripts, and Marino (2021) examined
ARL library homepages for third-party tracking cookies.
Both noted a high prevalence of tracking software on library
websites.

Two studies explored the presence of tracking technology
in scholarly literature. Hinchliffe, Zimmerman and Altman
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(2018) analyzed tracking technology on publisher sites, per-
forming a comparison of EBSCO, EBSCO Open, Elsevier,
ProQuest, ProQuest Open Dissertation, Springer LINK,
Springer Open, Tayior & Francis, and \X/iiey, in terms of
encryption (HTTPS), ad placement, external sources, cook-
ies, reader apps, and ﬁngerprinting. Hanson (2019) analyzed
the source code of the most frequently accessed article from
15 publisher piatforrns at the University of Minnesota for
instances of third-party assets loaded on the page. Wide-
spread tracking was noted in both open access and subscrip-
tion-based resources, and Hinchliffe, Zimmerman, and Alt-
man (2018) concluded that laws and licenses were ineffective
in protecting user privacy. Universally, these studies call for
additional work that considers the impiieations of third-
party influence on the privacy of library users.

The Growth of Open Access Literature

Open access publications have grown in both volume and
impact over the past two decades. Piwowar et al (2018)
found that 44.7% of all articles published in 2015 were open
access, and multiple studies have shown that open access
articles exhibit a citation advantage over subscription-based
alternatives (Piwowar et al. 2018; Breugeimans et al. 2018;
Arendt, Peacemaker, and Miller 2019). However, Hinchliffe,
Zimmerman, and Aleman (2018) noted the less favorable
side of open access, identifying third-party tracking technol-
ogy on open access material available from large publisher
platforms.

The Behavior of Trackers

Computer science literature has provided a tool set that can
be used for further exp]oration of tracking scripts’ behav-
ior. This work focuses on analysis of the trackers themselves
(Engiehardt and Narayanan 2016; Yu et al. 2016; Karaj et al.
2019). Engiehardt and Narayanan (2016) noted a iong tail,
where relatively few trackers perform most of the user track-
ing. Yu et al. (2016) identified prob]erns with the traditional
domain-level approaeh to tracker biocking—where all scripts
originating from a partieuiar domain are biocked—noting
that tracking scripts exhibit “mixed behavior.” They do not
pass information that can identify a partieuiar user every
time they are loaded. Karaj et al. (2019) identify the need

to anaiyze trackers in relation to user’s real-world behavior,
opting to measure tracker reach across the browsing history
of more than 5 million users representing “multiple coun-
tries, ISPs, and browser eonfigurations” (1). Their work has
led to the WhoTracks.Me website, which provides detailed
monthly data on a tracker’s reach and tracking frequency
that can be used in targeted analyses.
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Research Questions

This study builds on previous attempts in the library liter-
ature (Hinchliffe, Zimmerman, and Altman 2018; Hanson
2019) to eataiog third—party tracking7 expanding to include
mathematical concepts from other privacy-related disci-
piines and data from the Ghostery/\X/hoTracksMe data-
base. It concentrates specifically on English-language open
access material from the DOAJ, considering the following
questions:

e How prevalent is third-party tracking in open access
journais?

e What parties are doing the tracking? What purposes do
they serve?

e How invasive are the traeking scripts?

e Are user autonomy options available? Do they affect
third—party traeking?

Methods

Hanson’s (2019) methods for discovering and logging

tracker resources served as a basis for the collection meth-
ods used in this study. Data was collected between May 24
and June 18, 2021 using Chrome versions 90.0.4430.212 and
91.0.4472.114 for Mac (Chrome 91 was released on May 25
with no substantial changes that could affect this study—

see Bommana 2021; LePage 2021). Chrome was selected
because it is the most popular browser worldwide, holding

a 64.75% market share as of May 2021 (StatCounter n.d.),
and it has no built-in cookie or script b]oeking features at
the time of the study. Unlike Hanson, who used the Ghostery
piug—in7 Privacy Badger was selected to he]p with identifica-
tion of tracking code that was loaded. It does allow a user to
opt-into a “heuristics” learning mode that anaiyzes sites for
traeking activity and adapts to meet an individual’s browsing
habits (Arrieta et al. 2020), but the default (non-heuristics)
mode was used for this study.

The researcher downloaded journal metadata dated May
21,2021 from the DOA]J. A set consisting of English lan-
guage content from journals bearing the DOA] seal (see
hetps://doaj.org/apply/seal/) that had published more than
one article in the last five years was identified. This resulted
in 1323 journals published by 140 publishers. The decision
was made to analyze content at the publisher level, as it was
noted that most publishers use a single platform across their
journal content. For each publisher, the researcher accessed
the first journal listed in the DOA]J metadata record using
the URL supplied in its entry. The researcher then selected
one article from each journal to test, which was visited using
a clean Chrome browser (all browsing data and cookies
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cleared) with the Privacy Badgcr extension (version 2021.2.2)
installed—no other extensions were present.

The researcher logged the following information in a
spreadsheet:

e Article information (i.c., Publisher name, ‘]ournal title,
URL, etc.),

e Whether users had any control over their privacy pref—
erences (if the user was provided with a choice, the col-
lection process was rcpcated twice for those articles—
one page with tracking rejected and a second with it
accepted),

e if user autonomy functions existed, whether they were
opt-in or opt-out in nature,

e the number of trackers that Privacy Badgcr blocked for a
given page,

e the blocked script’s domain/subdomain address.

To identify the entity behind each blocked scripe, the
study turned to Karaj et al (2019), running its address
through Ghostery’s WhoTracksMe site (hteps://whotracks
.me). This step allows domains/subdomains that serve the
same tracking script to be aggregated, ensuring that if mul-
tiple instances of a tracker are loaded on a single page, they
are only counted once. For example, a page could load the
same Twitter tracker script from several Twitter-owned
subdomains (c.g., twitter.com, t.co, twimg.com, pbs.twimg.
com, cdn.syndication.twimg.com, ton.twimg.com, etc.), but
all would be counted one single time. Tracker purpose was
determined by the WhoTracksMe’s purpose categories (see
hteps://whotracks.me/blog/tracker_categories.html for cate-
gory defiitions).

Next, the site reach value was determined for each
tracker, third-party that set tracking scripts, and purpose
category across all pages analyzed using Karaj et als (2019)
formula:

Site reach = [unique pages where variable was seen]/[unique pages]

This value between 0 and 1 (with a value of 1 meaning
that it was present on all pages) establishes the frequency
with which a particular variable occurred across the sam-
ple set. It also provides a value that can be compared against
Ghostery’s cumulative site reach value for the top 10,000
websites in June 2021 (Cumulative site reach = [Tracker site
reach top 10k (Ghostery)]/10,000) to indicate whether our
sample of open access articles are indicative of web content
in gcneral.

To gauge invasiveness of a tracker, this study introduces
the invasiveness product, which allows the researcher to
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estimate how many times a tracker is engaged in tracking
speciﬁc individuals based on the samplc set size. It is calcu-
lated by rnuitip]ying a tracker’s measured site reach value by
its utilized tracking content value for June 2021. The utilized
tracking content value is available via the Ghostcry/\X/ho
TracksMe database (hteps://whotracks.me/explorer.heml)
and measures the proportion of pages on which a potential
tracker transmits an unique identifier that is able to track a
specific user across the web, either via cookies or fingerprint-
ing. It is adjusted monthly and accounts for Yu et als (2016)
“mixed behavior.”

Invasiveness product = [Site reach value] * [Utilized tracking con-
tent value (Ghostery)]

For example, the Google Static tracker has an invasive-
ness product of 0.079. This means that in a sample consist-
ing of 100 Webpagcs, it is estimarted to track specific users on
roughly 8 of them. The invasiveness product was determined
for each known tracker in the sample set.

Finally, the effect of user autonomy options was consid-
ered by comparing the number of tracking scripts logged
when a user rejected tracking versus the number logged
when a user accepted it. Whether these features were opt-in
or opt-out in nature was considered. In cases where a user
had the enhanced ability to enable or disable specific catego-
ries of trackers, an all or nothing approach was used—either
all categories were disabled or all categories were enabled.

Results

Prevalence of Third-Party Tracking

Of the 140 articles selected for testing, 2 exhibited network
errors that prevented data collection. Sixteen had statements
that provided user autonomy and were tested twice. This
resulted in a total of 154 pages tested. 138 unique journals
were represented (see appendix 1 for list of journals, publish-
ers, and platforms tested).

132 of the 154 (85.7%) pages had tracking scripts, with an
average of 4.2 scripts loaded per page. A total of 645 track-
ing scripts were loaded across the sample set, with 96.4%
(n=0622) being linked to 47 known trackers in the Who-
TracksMe database (see appendix 2).

Like Englehardt and Narayanan (2016), this study noted a
]ong tail with rcgards to both the trackers and the third par-
ties responsible for them. A small number of trackers had high
site reach values; the remaining values dropped off quickly.
Likewise, a limited number of third parties were responsible
for setting most of the tracking scripts (see figure 2).

On average, the sample set had a unique tracker pro-
file that was not representative of the web's top sites. Most
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Figure 1. Trackers by site reach value (unique pages =154)

trackers had comparable or lower site reach values than they
did across Ghostery’s top 10,000 sites (see figure 1), perhaps
suggesting that tracking is less prevalent in open access arti-
cles than other areas of the web. Many trackers that typi-
cally had high site reach values (e.g., Doubleclick, Facebook,
etc.) appeared further down the long tail in the study’s sam-
ple. Conversely, some trackers that had low site reach values
across the top 10,000 sites appeared frequent]y in our set.
Oracle’s AddThis tracker was more than 5 times as ]ikely to
appear on a page in the sample set, with a site reach value of
0.435 versus 0.082 in Ghostery’s top 10,000 sites. Disqus and
Twitter Analytics were more than twice as 1ikely to appear in
the sample set.

JOURNAL OF INTELLECTUAL FREEDOM AND PRIVACY

Thirty-three third parties loaded trackers on the pages.
Google, Twitter, Microsoft, Adobe, and Brighteove were
responsible for multiple trackers. Google set the most at 9,
Twitter and Microsoft set 3, and Adobe and Brightcove set
2. However, the number of scripts that a party set did not
always correlate with site reach. When tracking scripts were
aggregated by the third parties responsible for them, Adobe
and Brightcove both appeared further down the long tail (see
ﬁgure 2).

Tracker Purpose
Eight categories of trackers—advertising, audio video player,
CDN, comments, customer interaction, essential, site
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Figure 2. Third parties responsible for trackers by site reach value (unique pages =154)

analytics and social media—were noted. Of the 47 known
trackers, the majority placed in the site analytics (36.2%,

n = 17) or advertising (29.8%, n = 14) categories (see figure
3). Most third parties set trackers that fell in a single cate-
gory. However, Goog]e, Twitter, Microsoft, and Adobe each
set trackers serving multiple purposes (see figure 4).

Again, the number of unique trackers in a category did
not always correlate with the category’s site reach (see fig-
ure 5). As expected, the site analytics and advertising cate-
gories had high site reach values. However, the CDN cate-
gory, despite making up only 8.5% of the tracker set, had a
site reach value of 0.616, meaning that it appeared on nearly
62% of the pages analyzed. The social media category, which
made up 6.4% of the total tracker set, had a site reach value
0f'0.290, appearing on 29% of the pages, and the comments
category, which comprised only 2.1% of the trackers, boasted
a site reach value of 0.116, appearing on a near]y 12% of the
pages in the sample.

Invasiveness

Only one tracker, Google (set by the google.com domain),
had an invasiveness product greater than 0.100, indicat-

ing that it can identify individuals across at least 10% of the
sample set. With its invasiveness product value of 0.176, it
is estimated to be setting unique identifiers that track users
on 27 of the 154 (17.5%) pages analyzed (see ﬁgure 6). Four
trackers had an invasiveness product greater than 0.050—
Twitter Analytics (0.096), Twitter Syndication (0.083), Dis-
cus (0.080), and Twitter (0.078).

High site reach ranking did not translate to high invasive-
ness. Except for Twitter’s trackers Twitter Syndication and
Twitter, no other trackers posting a site reach value in the top
five had an invasiveness product greater than 0.030. Google
Analytics, which had the highest site reach value in the Sample
set, posted an invasiveness product of 0.005, indicating that it
is estimated to use unique identifiers to track users on only 1

of the 154 pages (see appendix 2 for full results).
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Figure 3. Trackers by purpose category (n=47)

Pcrhaps most surprising is the number of trackers that
had an invasiveness product so low that they are estimated
not to track users at all. Twenty-three (48.9%) trackers had
an invasiveness product value less than 0.002. A few differ-
ent scenarios may be responsible for this low value: both
a low site reach value and a low ucilized tracking content
value, meaning that the tracker is not logged on many pages
and does not often track users when it is logged; a high
site reach value and a low utilized tracking content value,
where the tracker appears frequently but does not track
often when logged; or a low site reach value and a high uti-
lized tracking content value, where the tracker does uti-
lize tracking frequently when logged but doesn’t get logged
frequently.

User Autonomy Options

Ten of the 16 articles (62.5%) that offered user autonomy
options logged fewer tracking scripts when tracking was
rejected, with 2 of the 10 logging zero tracking scripts after
the researcher disallowed tracking. For the remaining six,
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user selections had no effect on the number of tracking
scripts loaded or cookies 10ggcd.

Of the 10 articles that logged fewer trackers based on user
autonomy options, 7 were opt-in, meaning that tracking was
disabled by default, but users could enable it at their discre-
tion. Three of the 10 were opt-out. The researcher noted that
two of these opt-out sites still logged cookies from trackers
after all available options were exercised to block tracking.
The exact reason for this is unknown and beyond the scope
of this study, but it may be due to an error in the set-up of
the cookie management software for the site, or the site may
be loading content that is a part of a tracker network with
the ability to load and track for other entities.

Discussion

Like previous studies (Hinchliffe, Zimmerman, and Alt-
man 2018; Hanson 2019), third party trackers were found
on most of the pages analyzed, confirming that open access
literature is by no means immune to Borgman’s commodity
internet. Corporate influence has expanded to open access
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Figure 4 . Tracker purpose by third party (n=47)

literature through the various hosting platforms’ websites,
and users are given agency over this tracking only a small
percentage of the time. However, in using site reach val-
ues to analyze how often a user is likely to encounter a spe-
cific tracker cumulatively across the set, the results revealed
that relatively few trackers had a broad reach. It’s tempting
to theorize that, because of this low site reach, trackers are
encountered less frequently, gain less information, and as a
result, are less invasive. However, the reality is more com-
plex, and as posited by Karaj et al. (2019), the sample’s rela-
tionship to the overall web must be considered.

JOURNAL OF INTELLECTUAL FREEDOM AND PRIVACY

Our set of open access journals had a unique tracker pro-
file when compared to the 10,000 most popular sites on the
web. A low observed site reach value in the sample set does
not necessarily mean that users will encounter the tracker
any less frequent]y in their overall web activity. In fact,
cumulative site reach values across Ghostery’s top 10,000
sites seem to indicate that most of the identified trackers
appear more frequently than observed in the sample, and
still have the potentia] to gather personal data and build
aggregate proﬁles.
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Figure S. Tracker categories by site reach value

To consider the likelihood of a tracker gathering infor-
mation that could identify a specific user, the study also
adopted Yu et al’s (2016) observation of mixed behavior
with regards to trackers—that tracking scripts are not aiways
actively tracking. The proposai of an invasiveness product
using site reach values and Ghostery’s utilized tracking con-
tent value is unique and allows us to estimate how often user
data is vulnerable to a given tracker in a set. Estimates made
from this value show that very few of the trackers encoun-
tered in DOA]J content were highly invasive; most shocking
was the estimate that neariy half of the group would iikely
not track at all. This shows that, taken in isolation, DOA]
content remains re]atively safe with regards to user privacy.
However, very few users use the web soleiy to visit open
access articles and this ﬁnding may not hold up when the set
is expanded to reflect users’ real world browsing habits. Fur-
ther studies should take this into account, using the invasive-
ness product value to analyze scholarly communication in
terms of its relationship to a user’s overall browsing history.

JOURNAL OF INTELLECTUAL FREEDOM AND PRIVACY

Given Breeding’s (2019) warning to libraries regarding
Google, the presence of its trackers, along with those social
media platforms inhabiting the high end of the site reach
and invasiveness long-tails, should give pause. Their use
must be further evaluated and, perhaps, reconsidered. Not
only did Google dominate over other entities in terms of
the overall number of trackers logged and site reach value
of its trackers, but it also posted several of the most inva-
sive scripts logged in the study. Twitter and Facebook both
logged higher than average invasiveness product values, as
did AddThis, which allows users to share content with their
social networks. While nearly impossible to entirely step
away from the Google/social media ecosystem—Google set
scripts in five of the identified purpose categories—studies
that present alternatives (Chandler and Wallace 2016; Quin-
tel and Wilson 2020) should be revisited and additional
research should further investigate the value added by these
services and explore viable, privacy-respecting alternatives to
the most problematic.
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Figure 6. Tracker by Invasiveness Product

Finally, the results indicate that user autonomy options
are neither widespread nor fully developed. Only 16 articles
(11.6%, n = 138) offered the user any control over tracking
content, and some of these had options that proved ineffec-
tive at disabling the tracking they were meant to prevent.
Further studies should focus exclusively on the efficacy of
these autonomy features.

Limitations

This study is not without shortcomings. It represents a snap-
shot of a small sample of scholarly publishing at a set point
in time. It does not consider users’ real world browsing hab-
its, which are unique and can influence their susceptibility to
tracking. The internet is not static. Given the nature of track-
ing technology, the entities that set trackers as well as the
scripts loaded on sites will change often. Likewise, the fre-
quency with which they track users is mercurial —Ghostery’s
data is released monthly to account for these changes.

A small number of‘tracking scripts (n =23, 3.6%) could
not be identified or tied to any entity in the WhoTracksMe
database. This lack of information made it impossible to
determine the purpose of these scripts or their invasiveness.

Finally, this study did not explore the interconnected
nature of tracking scripts. Scripts can use their access to a
site’s DOM, or document object model, to pass data to afhili-
ates. Not only might a given tracker be forfeiting user infor-
mation to many additional entities, but end users may also
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be subject to an ever-changing number of privacy policies
based on algorithmic actions out of their control.

Conclusions

This study confirms that tracking technology is widespread
in DOA]J content, but considers various caveats—site reach
and invasiveness product values—to conclude that:

e DOA]J content has a unique tracker profile that deviates
from the web’s most popular 10,000 sites.

e Only about one-quarter (13 of the 47) of the identified
trackers appeared on greater than 10% of the sample.

e Users are most likely to encounter trackers in the analyt-
ics, advertising, CDN, and social media categories when
visiting DOA] content.

e Most of the trackers were not highly invasive, with only
1 tracker (Google) estimated to track identifying infor-
mation across more than 10% of the sarnple. 48.9% of the
trackers were estimated not to track identifying informa-
tion on individual users at all.

e User autonomy options are still not prevalent, appear-
ing on only 16 of the articles tested, and only moder-
ately effective when encountered, with only 10 of the 16
exhibiting fewer tracking scripts when users disallowed
tracking.

e Due to the Variability of tracker behavior and uniqueness
of the sample’s tracker profile, there is a need for further
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studies that examine publisher content out of isolation, in
the context of a user’s overall web use.

Finally7 there are actions that librarians can rake to
combat third—party tracking in scholarly communications
that center on education and advocacy. First, librarians
can continue to educate both themselves and users on pri-
vacy matters that affect library resources (Singley 2020,
Jones et al. 2020; Brown and Klein 2020; Paris, Reynolds,
and McGowan 2021). Librarians must monitor and adapt
to evolving definitions of PII (Hanson 2019) and be aware
of third-party tracking on the resources that they provide.
Those who teach should include discussions of data privacy
and user rights in their curriculum. Those who deal with
library collections should pay particular attention to data
handling and sharing portions of vendor contracts and pres-
sure publishers to ensure that their platforms respect user
privacy (Hinchliffe, Zimmerman, and Altman 2018). The
Licensing Privacy project at the University of Illinois at
Urhana—Champaign (https://puhlish.illinois.edu/licensing
privacy/) provides a good start. Those who serve in a sup-
port capacity for an academic journal should research the
platform options, plug-ins, and privacy features that can be
implemented. Where possible, the time has come for the
library to rethink its relationship with Google. This calls for
additional research that explores viable, privacy-respecting
alternatives to Google services (see Chandler and Wallace
2016; (@ntel and Wilson 2020). Finally, librarians must
advocate for common sense privacy policies that provide
transparency and autonomy—transparency on what informa-
tion is being collected, who has access to that information,
and how it is being used; and user autonomy that gives users
real decision rights over what information can be collected.
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https://quantum-journal.org/papers/q-2019-01-06-115/pdf/
http://www.veterinaryworld.org
http://www.veterinaryworld.org/Vol.13/March-2020/27.pdf
http://www.veterinaryworld.org/Vol.13/March-2020/27.pdf
https://www.jvolcanica.org/ojs/index.php/volcanica/index
https://www.jvolcanica.org/ojs/index.php/volcanica/index
http://www.jvolcanica.org/ojs/index.php/volcanica/article/view/38
http://www.jvolcanica.org/ojs/index.php/volcanica/article/view/38
http://www.jvolcanica.org/ojs/index.php/volcanica/article/view/38

Publisher name

Wellcome

White Rose University
Press

Wiley

World Century Publish-
ing Corporation

Yale University

Journal tested

Wellcome Open
Research

Undergraduate Journal
of Politics and Interna-
tional Relations

Molecular Oncology

China Quarterly of
International Strategic
Studies

British Art Studies

Journal website

https://wellcomeopenresearch

org/
https://www.ujpir-journal.com/

https://febs.onlinelibrary.wiley
com/journal/18780261

https://www.worldscientific.com
/cqiss

http://www.britishartstudies

.ac.uk
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Article tested

https://wellcomeopenresearch
org/articles/6-107/v1

https://www.ujpir-journal.com
/articles/76

https://doi.org/101002
/1878-026112692

http://www.worldscientific
.com/doi/pdf/10.1142/523777
40018500252

http://britishartstudies.ac.uk
/issues/issue-index/issue-4
/thomas-rowlandson

Appendix 2. Known Trackers Identified in Sample Set

Cumula- Estimated
tive site Utilized tracking

Third-party reach-top trackingcon- reachin

responsible  Purpose Site reach 10k website tent value Invasiveness  sample set
Tracker for script Category (sample set)  (Ghostery) (Ghostery) product (n=154)
Google Google Site analytics 0717 0.848 0.006 0.005 1
Analytics
AddThis Oracle Advertising 0435 0.082 0.063 0.028 4
Google Static  Google CDN 0.370 0.927 0.086 0.032 S
Twitter Twitter Social media 0.290 0.319 0.270 0.078 12
Twitter Twitter Social media 0.246 0.245 0.336 0.083 13
Syndication
Google APIs Google CDN 0.232 0.633 0.018 0.004 1
Google Google Advertising 0.225 0.797 0.783 0176 27
Cloudflare Cloudflare CDN 0174 0.349 0.051 0.009 1
Doubleclick Google Advertising 0152 0.715 0.074 o.01n 2
Facebook Facebook Advertising 0130 0.558 0.280 0.036 6
Disqus Zeta Global Comments olle 0.049 0.687 0.080 12
Twitter Twitter Site analytics 0l6 0.056 0.830 0.096 15
Analytics
jsDelivr JjsDelivr CDN 0.109 0.210 0.007 0.001 0
Bing Ads Microsoft Advertising 0.058 0157 0.308 0.018 3
Baidu Ads Baidu Advertising 0.043 0.016 0.334 0.015 2
LinkedIn Ads Microsoft Advertising 0.043 0.050 0.425 0.018 3

JOURNAL OF INTELLECTUAL FREEDOM AND PRIVACY WINTER 2022 31


https://wellcomeopenresearch.org/
https://wellcomeopenresearch.org/
https://wellcomeopenresearch.org/articles/6-107/v1
https://wellcomeopenresearch.org/articles/6-107/v1
https://www.ujpir-journal.com/
https://www.ujpir-journal.com/articles/76
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Cumula- Estimated
tive site Utilized tracking
Third-party reach-top  trackingcon- reachin
responsible  Purpose Site reach 10k website tent value Invasiveness  sample set
Tracker for script Category (sample set)  (Ghostery) (Ghostery) product (n=154)
Google Google Advertising 0.036 0.320 0.024 0.001 0
Syndication
Google Google Advertising 0.022 0.262 0.023 0.000 0
Adservices
New Relic New Relic Site analytics 0.022 0157 0.042 0.001 0
Statcounter StatCounter  Site analytics 0.022 0.006 0.024 0.001 0
Youtube Google Audio Video 0.022 0432 0.371 0.008 1
player
Adobe Experi-  Adobe Site analytics 0.014 0.069 0.029 0.000 0
ence Cloud
Adobe Typekit ~ Adobe Essential 0.014 0.054 0.000 0.000 0
Brightcove Brightcove Audio Video 0.014 0.026 0.036 0.001 0
Player
Hotjar Hotjar Site analytics 0.014 0le2e 0.007 0.000 0
Stripe Stripe, Inc. Customer 0.014 0.034 0.943 0.014 2
interaction
Yahoo! Yahoo Site analytics 0.014 0.075 0.402 0.006 1
Analytics
Alexa Metrics ~ Amazon Site analytics 0.007 0.033 0.001 0.000 0
Brightcove Brightcove Audio Video 0.007 0.025 0.039 0.000 0
Player Player
Catchpoint Catchpoint Site analytics 0.007 0.004 010 0.001 0
Systems
Criteo Criteo Advertising 0.007 0.216 0.054 0.000 0
Google Google Customer 0.007 0148 0.775 0.006 1
Translate interaction
LinkedIn Microsoft Social media 0.007 0.009 0.319 0.002 0
Widgets
Liveramp Acxiom Advertising 0.007 0.089 0153 0.001 0
Marin Search  Marin Advertising 0.007 0.002 0.020 0.000 0
Marketer Software
Pardot Pardot Site analytics 0.007 0.007 0.145 0.001 0
Pendo Pendo Site analytics 0.007 0.015 0.055 0.000 0
Quantcast Quantcast Advertising 0.007 0104 0.070 0.001 0
International
Ltd.
Riskified Riskified Customer 0.007 Data not available in Ghostery
interaction
Salesforce Salesforce Advertising 0.007 0.Q18 0878 0.006 1
DMP
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Tracker

Scorecard
Research
Beacon

Segment

ThreatMetrix

VG Wort

VWO

Wordpress
Stats

Zendesk
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Third-party
responsible
for script

comScore
Inc.

Segment

ThreatMetrix
(LexisNexis
Risk Solu-
tions FL)

VG Wort
(Collecting
Society)

Wingify
Wordpress

Zendesk

Cumula-
tive site
reach - top

Purpose Site reach 10k website
Category (sample set)  (Ghostery)
Site analytics 0.007 0148
Site analytics 0.007 0.024
Site analytics 0.007 0.025
Site analytics 0.007 0.009
Site analytics 0.007
Site analytics 0.007 0.063
Customer 0.007 0.040
interaction

Utilized
tracking con-

tent value Invasiveness

(Ghostery) product
0.065 0.000
0.002 0.000
0.021 0.000
0574 0.004

Data not available in Ghostery
0.073 0.001

0.876 0.006
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Contesting Obscenity

Book Challengers and Criminqlizing Literature

Author Richard S. Price

ook challenges have long been a regular part of library and school operations. “Book

challenges are requests by members of the public to remove, relocate, or restrict books

from or within institutions” (Knox 2015, 3). At base, the book challenger sees some

information contained in a book as dangerous and secks to make it harder to access. In recent

years book challenges have exploded in frequency, escalating rapidly in 2021. This was driven

increasingly by national conservative activist groups attempting to purge what they perceived

as dangerous information from the public sphere.

In one illustrative example, Representative Matt Krause,
Texas House Chair of the Committee on General Investi-
gations, sent a list of 850 books to Texas school districts
demanding that they inform the committee of how many
of the titles they had and how much money was spent on
them." An analysis of the list found that 62% were LGBTQ
inclusive with the other major categories being sex education
(14%) and representations of race (8%) (Ellis 2021). As Ellis
concluded, it seems that someone simply did broad searches
for any mention of LGBTQ, race, or sex education and
threw them in a list of potentially dangerous titles. The goal
appeared to have been a warning to school districts and this
list pushed at least two school districts to remove hundreds
of books for an investigation with unclear rules or policy
guidelines (Crum 2022; Cruz 2022).

PEN America’s Banned in the USA (2022) report
attempted to present a broad picture of the number of books

1. Krause Letter to Texas Education Agency, 25 October 2021.
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banned in schools. This is often quite difficult because book
challenges occur at the lowest level of government and rarely
generate public attention. The American Library Associa-
tion’s Office of Intellectual Freedom (2022) suggests that
82-97% of book challenges are likely never reported any-
where. PEN America’s report sought to utilize both self-
reports of bans as well media reports from July 1, 2021, to
March 31, 2022. This 9-month period found 1,145 titles
banned in 1,586 incidents across the country. As this still
only involved 86 school districts in 26 states, it is likely

an undercount. In terms of content, the report found that
41% had protagonists or prominent characters of color, 22%
addressed issues of race and/or racism, and 33% had LGTBQ
characters. Where once book challenges were episodic and ad
hoc, “book bans have become a favorite tool for state-wide
and national political mobilization” such as through Moms
for Liberty, No Left Turn in Education, and Parents Defend-
ing Education groups curating lists of dangerous books to
disseminate to their members (PEN America 2022).
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Finally, and key for this article, is “the focus on alleged
obscenity in books” in this wave of book controversies (PEN
America 2022). The recent wave of book challenges has
attempted to resurrect the notion ofobscenity in print to
bring the criminal, punitive system to bear on schools and/or
libraries that will not remove material. This article explores
this development first by engaging with a brief history of
the development of obscenity law with concern for books in
particular. Then I turn to the ways in which book challengers
have often deployed notions of obscenity, pornography, and/
or indecency to criticize the institutional possession of some
books. Finally, I examine some of the attempts to deploy the
criminal process in recent years. Obscenity crusaders are
1eading a movement that challenges the basic definition of
obscenity itself and seeks to return to an earlier era of crimi-
nalized literature. While this resurrection of older obscenity
law is unlikeiy7 the very attempt to engage the criminal pro-
cess is likely to bring a chilling effect to school libraries.

Obscenity and Books

Books have a iong and messy history with obscenity law
which in turn has a complicated history with notions ofpor—
nography. As Whitney Scrub (2010, 4) described, “obscen-
ity denotes a legal term” where pornography “merely refers
to anything deemed pornographic by a given authority at a
given moment.” Pornography is “a discursive site onto which
varied social tensions are mapped out” (Strub 2010, 3). For
much of American history, obscenity and pornography were
treated as deeply connected precisely because relevant actors
saw anything that constituted porn, to them, must also be
legally obscene and thus subject to punishment (Boyer 2002;
Werbel 2018). After World War IT battles against obscenity
and porn were one means ofstrengthening and normalizing
the (straight) nuclear family (Strub 2010, 13). Police, po]iti—
cians, and prosecutors engaged in this moral panic through
obscenity charges as a means of removing dangerous liter-
ature from the community. Courts struggled with how to
review these obscenity charges.

The Massachusetts Supreme Judicial Court is illustra-
tive of this struggle. In 1945, it declared its duty to “enforce
the public policy of the Commonwealth . . . whatever our
own personal opinions may be.” The court warned that
the “fundamental right of the public to read is not to be
trimmed down to the point where a few prurient persons
can find nothing upon which their hypersensitive imagina-
rions may dwell” but that criminal punishment is warranted
if selling a book if it “adversely affects a substantial propor-
tion of its readers may well be found to lower appreciably

2. Commonuwealth v. Isenstadt, 62 N.E.2d 840, 843 (Mass. 1945).
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the average moral tone of the mass in the respects hereinbe-
fore described and to fall within the intended prohibition.”
It is hard to take this claim that cheir personal opinions did
not influence the outcome of cases seriously. Strange Fruit by
Lillian Smich (1944) was obscene because of four scenes of
sexual intercourse and other unspecified distasteful mate-
rial* but Forever Amber by Kathleen Winsor (1944) was not
obscene even though it had numerous “sexual episodes”
because “in the opinion of the majority of the court . . . it
undoubtably has historical purpose, and in chis is adequate]y
accurate in achievement.” Serenade by James M. Cain (1937)
was not obscene despite having “several sexual episodes”
because they were not portrayed in a depraved or corrupting
manner® but Erksine Caldwell’s God’s Little Acre (1933) was
obscene because it “abounds in sexual episodes and some are
portrayed with an abundance of realistic detail.”” The refusal
to engage with what specifically differentiated the obscene
from the protected literature left a strong impression that it
was nothing more than the justices own personal opinions of
the books in question.

The messiness of obscenity law exemplified by the Mas-
sachusetts cases contributed to a call for more concrete
guidance on the issue. In Roth v. United States, the Supreme
Court definitively stated that while obscenity is unprotected
speech, “sex and obscenity are not synonymous.™ This dec-
laracion helped to create space between the legal notion
of obscenity and the popular understanding of pornogra-
phy. Roth declared that the modern test for obscenity was
“whether, to the average person, applying contemporary
community standards, the dominant theme of the mate-
rial, taken as a whole, appeals to prurient interest.” While
the justices may have hoped to create a new era of coher-
ent, objective obscenity law, it would spend the next 16
years divided over the various details of what made a work
obscene or not (Powe 2000, 336-357). Lower courts were left
without any real guidance about what obscenity meant, for
books or anything else.

This doctrinal incoherence in the Supreme Court’s
approach to Roth and obscenity left little clear rationale
to lower courts in the determination ofliterary obscenity.

3. Issenstadt, 62 N.E.2d at 845.

4. Isenstadt, 62 N.E.2d at 846-47.

5. Attorney General v. Book Named “Forever Amber,” 81 N.E.2d 663, 666,
667 (Mass. 1948).

6. Attorney General v. Book Named “Serenade,” 94 N.E.2d 259, 260 (Mass.
1950).

7. Attorney General v. Book Named “God's Little Acre,” 93 N.E.2d 819, 821
(Mass. 1950).

8. Roth v. United States, 354 U.S. 476, 487 (1957).

9. Roth, 354 U.S. at 489.
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Often obscenity turned on little more than the tastes of

the relevant judges. For example, a 4-3 majority of the New
York Court of Appeais found Henry Miller’s Tropic of Cancer
(1961) obscene because it was “nothing more than a compi-
lation of a series of sordid narrations dealing with sex in a
manner designed to appeai to the prurient interest.”!* While
some experts might see value in Tropic of Cancer, to accept
this as a defense “would permit the substitution of the opin-
ions of authors and critics for those of the average person in
the contemporary community.”"' In contrast, the Massachu-
setts Supreme Judicial Court, in its own 4-3 decision, found
Tropic of Cancer not obscene precisely because of the literary
value: “Much in modern art, literature, and music is ]ikeiy to
seem ugly and thoroughly objectionable to those who have
different standards of taste.”'? Some courts tried to weigh a
challenged book against those found to be protected by the
Supreme Court. For example, the Pennsylvania Supreme
Court held Candy by Maxwell Kenton (1958) not obscene
largely because it seemed no different than pulp novels held
by the Supreme Court to be protected.”

The Supreme Court attempted to settle the obscenity
chaos in Miller v. California (1973).In a 5-4 opinion, the
Court came to agreement on an obscenity standard by mod-
ifying some aspects of recent doctrine. Now obscenity would
require three elements: “whether ‘the average person, apply-
ing contemporary community standards, would find that
the work, taken as a whole, appeals to the prurient interest”;
“whether the work depicts or describes, in a patently offen-
sive way, sexual conduct” defined by state law; and, “whether
the work, taken as a Whoie, lacks serious iiterary, artistic,
poiiticai, or scientific value.”'* This modification of Roth
would also clarify that the relevant community standards
were local in nature,' though it would later declare that the
serious value judgment must be that of a reasonable person.'®
This local standards approach allowed obscenity law to vary
based upon the supposed local values of each community but
Miller also included ianguage suggesting a more fundamental

10. P(’Opl(’ v. Fritch, 192 N.E.2d 713, 716 (N.Y. 1963).

11. Fricch, 192 N.E.2d at 717.

12. Attorney General v. Book Named “Tropic of Cancer,” 184 N.E.2d 328,
334 (Mass. 1962).

13. Commonwealth v. Dell Publications, Inc., 233 A.2d 840 (Pa. 1967). At
858 the Pennsylvania Court noted that “None of the published works
involved in the Redrup related cases comes close to having achieved the
national recognition affording ‘Candy.” Indeed, to our knowledge, none
of them were reviewed in any publication and none certainly appeared
on any best seller lists” (citing Redrup v. New York, 386 U.S. 767 [1967]).
14. Miller v. California, 413 U.S. 15, 24 (1973).

15. Miller, 413 U.S. at 24.

16. Pope v. Illinois, 481 U.S. 497 (1987).
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limit to obscenity: under Miller “no one will be subject to
prosecution for the sale or exposure of obscene materials,
unless these materials depict or describe patentiy offensive
‘hard core’ sexual conduct.”"’

Two other issues merit mention. While Miller standard-
ized the general obscenity test, the Court also recognizes the
concept of variable obscenity. Brieﬂy this means that states
are allowed generally to punish obscenity as to minors even
if the material would not be obscene for adults.'® States com-
moniy punish obscene material in “harmful to minors” laws
that utilize minors as the reference point for what is pruri-
ent, patently offensive, and has serious value. However, the
Miller requirement that the dominant theme of the work as
a whole is still preserved." Images of child sex abuse, com-
monly termed “child porn,” are not protected and are pun-
ishable without reference to the obscenity standard.?

While the Supreme Court refused to declare prose nov-
cls inherently outside of obscenity law in a companion case
to Miller,”' the functional reality of this shift to concern for
“hardcore porn” was to end the possihiiity ofcharging books
as legally obscene. After all, prose novels by definition are
not depictions of actual sex acts. Long gone were the days
were James Joyce’s Ulysscs would be charged asa danger to
the puhiic (Birmingham 2015). Additionaiiy, the market
changed dramatically. In the 1970s, adult stores and theaters
brought new forms of pornographic magazines and films to
the market, later assisted by the home video revolution, and
prosecutors and police simply had no real interest in pur-
suing smutty novels any longer as they were overwhelmed
by the explosion of sexual expression in new media (Stone
2017, 296-312). Controversy over books did not disappear,
of course, it simply shifted to the book challenge. The legal
battles transitioned to a question of whether libraries and/
or schools could remove books from their institutions simply
because some elements of the community objected to them.?

17. Miller, 413 U.S. at 27.

18. Ginsberg v. New York, 390 U.S. 629 (1968).

19. See, e.g., llinois Statutes Ch. 720, Sec.11-21(a); Texas Penal Code
Sec. 43.24(a); Utah Code 76-10-1203(5).

20. New York v. Ferber, 458 U.S. 747 (1982). See also, Ashcroft v. Free
Speech Coalition, 535 U.S. 234 (2002) (holding that part of the Child
Pornography Prevention Act of 1996 was unconstitutional where it
targeted images of adults made to appear younger since there was no
actual abuse of a child involved.)

21. Kaplan v. California, 413 U.S. 115 (1973).

22. This culminated in Board of Education v. Pico, 457 U.S. 853 (1982)
where a fractured plurality said that removing a book from a school
library solely because of ideological disagreement with its message
would be unconstitutional.
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Book Challenges

Educational spaces have long advocated a broad right to
read. In 1953, the American Library Association (ALA) and
Association of American Publishers (1953/2004) jointly
issued the Freedom to Read Statement. They centered con-
cern on a pulolic movement “in various parts of the country
... to remove or limit access to reading materials, to censor
content in schools, to label ‘controversial’ views, to distrib-
ute lists of ‘objectionable’ books or authors, and to purge
libraries.” In contrast to censors, the ALA and book publish-
ers framed the freedom to read as a cornerstone of democ-
racy because the “written word is the natural medium for the
new idea and the untried voice from which come the original
contributions to social growth.” To achieve this end the two
groups called for resistance by libraries, publishers, authors,
and booksellers to the broad demand of 1950s censorship.

In 1981, the National Council of Teachers ofEnglish
(NCTE) (1981/2018) issued The Students’ Right to Read
elaborating on similar arguments but driven by anew gener-
ation of censors. Having lost the threat of obscenity charges,
book challenges arose in the 1970s and ‘80s as a means of
contesting the place of particular items in libraries and
school curriculum. The NCTE admitted chat the freedom
to read “can be used wisely or foolishly . .. but to deny the
freedom of choice in fear that it may be unwisely used is to
destroy the freedom itself.” One value of this right to read
is that the “reader is freed from the bonds of chance. The
reader is not limited by birth, geographic location, or time,
since reading allows meeting people, debating philosophies,
and experiencing events far beyond the narrow confines of
an individual’s own existence.” The NCTE centered this right
in English classrooms by defending the expert judgment of
teachers in selecting texts to serve this important purpose.

It is particularly crucial for English teachers to resist unwar-
ranted censorship because such actions skew the picture of
the world presented to students and, thus, undermines, the
value of the right to read itself.

These two statements worked within a broader civil liber-
tarian trend that emphasized the right not only to produce
information but also the right to consume it free from gov-
ernmental intrusion (Wheeler 2013). This vision of a liberal
right to read, however, was contested by new generations of
book challengers. At base, the book challenger seeks to make
knowledge harder to gain access to whether by removing
it from a library or simply shifting the location of book in
such a way as to make finding it more difficult. Some knowl-
edge is simply too dangerous for easy access. Book challeng-
ers invoke a wide array of arguments with one common
example being the idea that the book is obscene and thus
inappropriate.
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To many book challengers, obscenity and pornography
are interchangeable items; porn is inherently obscene and
anything obscene must be pornographic. Going further, they
equate nearly any sexual conduct within books to be porn
and thus obscenity. For example, a challenger to A Bad Boy
Can be Good for a Girl (Stone 2006) complained chact it was
“like a porno in paper.” Depicting what they saw as “sexual
perversion” and “immorality” was the equivalent of show-
inga hardcore porn film in the school lil:)rary.23 Challeng—
ers often target John Green’s Looking for Alaska (2006). A
parent complained about its use in a high school English
class because of its use of profanity (281 instances!), men-
tion of students consuming pornography, and depiction
of oral sex. They could “see no purpose other than getting
students ‘excited’ about porn, sex, drugs, + alcohol.” In an
carlier email, they complained that “some situations could
be x-rated.”” Another challenger summarized the book as
“nothing short of\pornography and filch.”? By invoking
the defunct “X” film rating, the challenger sought to utilize
popular notions of pornography to denigrate the book by
equating it to Watching a dirty picture and Calling it English
class. Another challenger invoked the idea of times changing
because in their childhood Penthouse had similar content
as Looking for Alaska but the “difference was then you had to
go to the convenience store to get it and it was Wrapped in
brown paper and sold to those over the age of 18. Not pro-
vided to 15 and 16 year olds as required reading.”™

Such complaints were not only about personal offense
at the content. Book challengers see the books as infecting
children, causing them fundamental harm in a variety of
ways. When challengers objected to Alice Walker’s The Color
Purple (1982) one warned that “requiring a 16 year old hor-
mone charged teenager to read a book filled with sexually
explicit material is not using wisdom.”® Another described
the result of students reading this AP English text would

23. Park City School District #6, Wyoming. Request for Reconsider-
ation, 10/4/17.

24. Marion County, Kentucky, Schools. Request for Reconsideration of
Looking for Alaska, 3/30/16.

25. Redacted to EV. Marion County, Kentucky, Schools, 3/22/16.
While the names are redacted the context of the communications sug-
gest that this email was sent by the same person who filed the formal
challenge.

26. Waukesha, Wisconsin, School District. Request for Reconsideration
of Looking for Alaska. 6/14/14.

27. Clinton City, North Carolina. Board of Education public com-
ments of D.B. 2/5/18.

28. Brunswick, North Carolina, County Schools. Request for Reconsid-
eration of The Color Purple, 12/16/13.
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be “Trash in & trash out.”” A parent in Texas warned that
the effect of reading Looking for Alaska would be to “increase
teens’ curiosity, ruin their morals” and thus “harming our
children, Taking away innocence.” To challengers, reading
about something is the first step to doing it. For example,
they at times worry that depictions of sexual violence will
cause not only harm to sexual abuse survivors but also cause
others to rape: “this is an extremely dangerous situation for a
girl who has been raped, for a boy who has raped a girl, for a
boy who is mentally ill and now thinks, hey raping girl is an

idea I may peruse.””

This challenger went further and sug-
gested that because the book failed to explicitly condemn
the sexual violence it left the message open for interpretation
and suggested sexual violence is perfectly acceptable. As one
challenger to Looking for Alaska warned “There could never
be enough good in this book to outweigh the bad.™? A chal-
lenger to Perks of Being a Wallflower (Chbosky 1999) com-
piairled that in the past such “obscene and harmful material”
would never have been introduced but “the creep of secu-
larization and relegation of all things sacred to the private
sphere only, has amputated our minds from our hearts and
souls. The new religion of modern culture and much modern
licerature is one where there are no transcendent realities, no
sexual boundaries, no special protection for youth, no shame,
and u]timateiy, no meaning.””’

At times, book Challengers invoke formal iegal ideas to
support their points. But in doing so they tend to mix legal
and popular notions ofobscenity and porn in a way that
ignore the key elements of the law. One challenger to Perks
ofBeing a Wallﬂower invoked a form of the harmful material
to minors statutes. They admitted that the “legal definitions
make an accommodation for overall literary value” and that
some great works have sexual content, such as Hamlet, but
sexual references in Hamlet “are in poetry form and are very
often couched in imagery requiring a translation. Perks . . . is
no Shakespeare. With blatant descriptions such as, ‘then he
put his penis in her mouth, we are not dealing with 1iterary
greatness.”* They acknowledge a key limitation of obscenity

29. Brunswick, North Carolina, County Schools. Request for Reconsid-
eration of The Color Purple, 12/1/13.

30. Austin, Texas, Independent School District. Request for Reconsid-
eration of Looking for Alaska, 5/24/16.

31. Kennett, Pennsylvania, High School. Request for Reconsideration
of Nineteen Minutes, 6/17/14.

32. Marion County, Kentucky, Schools. Request for Reconsideration of
Looking for Alaska, 3/30/16

33. Dubuque Community School District. Reconsideration Request
Form for The Perks of Being a Wallflower, filed 11/2/16.

34. Dubuque, Iowa, Community School District. Request for Recon-
sideration of The Perks of Being a Wallflower, 11/2/16. The statute
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law but then discount that because the sexualized elements
are too easy to understand unlike Shakespeare that requires
the expert guidance of a teacher to get at the real intent
behind the poetry. At other times, the assertions are less
clearly tied to the actual law. For example, community mem-
bers in Carnpbei] County, Wyoming, claimed that a number
of books were “i]legal” in some unspecified manner. Gender
Queer (Kobabe 2019) “violates Wyoming’s Constitution” by
simply existing.” Another complained that This Book is Gay
]oy Juno Dawson (2014) “violates the contemporary commu-
"¢ In this way, the
challenger deployed one element of obscenity law but none
of the others.

Ina chai]enge to Eleanor and Park by Rainbow Rowell

nity standards and is considered obscene.

(2013), the challengers argued that parents “entrust the pub-
lic schools to be the primary educators of their children in
the academic fundamentals as well as to provide examples
of the moral norms of our society” but this role also made
it “possi]ole for those educators to have a disproportionate
impact on the moral and societal views of our children.”’
Turning to the book they described being “assaulted” by the
language and subjeet matter that “is pornographic and sex-
ually explicit.” They cataloged every instance of objection-
able (to them) material concluding that the book “touches
on a variety of age inappropriate and highly controversial
topics including underage sex, underage drinking and drug
use, pornography, and sexual abuse of children. These are
topics that are best left to be addressed by parents or guard-
ians in a supervised context with some moral guidance . . .
not in our school libraries or classrooms.”* Instead of rely-
ing upon notions oflegai obseenity alone, they utilized vari-
ous external systems to validate their challenge. For example,
they quoted a dictionary definition of pornography as being
intended to cause sexual excitement, arguing that because
the characters in the book desire sex it inherently meant

that Rowell’s goal was sexual excitement.*

Simiiariy, they

referenced was the federal Child Internet Protection Act which they
acknowledged

35. Gender Queer Challenge, Campbell County Public Library, Wyo-
ming, 10/7/21.

36. This Book is Gay challenge, Campbell County Public Library, Wyo-
ming, 8/16/21.

37. Addendum to Eleanor and Park challenge, Anoka-Hennepin
School District, 23 July 2013, 2.

38. Addendum to Eleanor and Park challenge, Anoka-Hennepin
School District, 23 July 2013, 3, 4.

39. Addendum to Eleanor and Park challenge, Anoka-Hennepin
School District, 23 July 2013, 7.

40. Addendum to Eleanor and Park challenge, Anoka-Hennepin
School Districe, 23 July 2013, 8-9.
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invoked both Federal Communications Guidelines inde-
cency rules for broadcast radio and television as well as the
private Motion Picture Associations rating system for film
to argue that a reproduction of this content would be pro-
hibited to anyone under 17.*! This all led the challengers to
conclude that Eleanor and Park fell below “a normative base-
line of societal decency standards.” They expressed shock

at “the lack of moral outrage by district staﬁiregarding the
contents of the book,” describing it as “blatantly obscene
material.™ This reinforces Strub’s point (2010, 3) about the
nature of pornography being a contested field: here the chal-
lengers utilized external sources unrelated to obscenity law
to Strengthen their claim that anything sexual was inherently
dangerous and, irnplicitly7 that Roth was wrong to separate
the two.

Book challengers often situate themselves in a narrative
around moral decay in society and blame objectionable con-
tent in books as one reason for this decay (Knox 2015, 68).
Challengers “view the library as an institution that has a
moral responsibility to protect children from reading mate-
rials the challengers believe will be harmful to their devel-
opment” (Knox 2013, 205). This moral harm is something
that can only be prevented by removing access to dangerous
material, or at least hiding that material in a section where
it would be hard to discover by accident. The danger of the
books is treated by most book challengers as self-evident,
that there is no need to actually explain why swearing, sex,
or representations of LGBTQ people are an inherent danger
to the moral health of the community. They engage in com-
mon sense interpretations of texts that argues “not only . ..
for the literal interpretation of texts but also that such an
interpretation should be self-evident” (Knox 2017, 13). This
common sense interpretative view is a central component
of the Christian Right and its deployment of parental rights
as “an essential cog in the family values agenda conserva-
tives would use in cheir drive for control of national politics
(Dowland 2015, 63, 74).

This rhetoric fits into a long history of attacking suppos-
edly dangerous material to preserve the moral health of the
community. This argument speal(s to “what conservative
Christians find most distressing about the modern state—
its failure to act as a moral leader” (Herman 1996, 153). For
much of the twentieth century, obscenity law was deployed

41. Addendum to Eleanor and Park challenge, Anoka-Hennepin
School District, 23 July 2013, 10-12.

42. Addendum to Eleanor and Park challenge, Anoka-Hennepin
School District, 23 July 2013, 12.

43. Letter to Chairman Heideman, Anoka-Henepin School District, 27
August 2013.
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to purge moral dangers from the community. This was about
creating safe communities. Now that obscenity law does not
prevent the sale of supposedly dangerous books, the book
challenger must seek to preserve the role of the library and
school as a moral leader by forcing it to purge the danger.
Challengers reject the concept ofbeing a censor with the
negative connotations that come with that title. Instead,
they are simply trying to preserve a safe moral space for all
children, not only their own (Know 2014). Invoking legal—
istic and popular notions of‘pornography, indecency, and
obscenity allows the book challenger to strengthen their
case. The law already prohibits obscenity, after all, and if

a book is obscene, removing it is not censorship but just
enforcing the law. However, the challengers do so by invok-
ing a rejected notion of obscenity law where any discus-
sion of sex is inherently obscene. In doing so, they contest
obscenity law itself. What is new in recent years is that this
contestation is increasingly moving into formal legal avenues
again as challengers seck to invoke obscenity law to support
their purge of materials.

Resurrecting Obscenity?

In recent years, some book challengers have sought to rein-
vigorate obscenity law to target what they consider to be
objectionable books. In 2019, the Florida Citizens Alliance
began to develop reports on dangerous books that suppos-
edly violated various statutes. For example, the middle grade
graphic novel Drama (Telegemeir 2012) was described as
haVing “age inappropriate” content that included “expliCit
and detailed verbal descriptions or narrative accounts of sex-
ual excitement, or sexual conduct” because it depicted two
boys kissing. This was treated as violating the state obscenity
law. Perhaps most oddly, the book was described as violat-
ing the Florida Constitution’s unconstitutional* definition
of marriage as between a man and woman only.* In total,
the group documented over two dozen novels, overwhelm-
ingly LGTBQ-inclusive books, for the supposed violation

of obscenity and other laws. This kind of activism laid the
groundwork for broader attacks.

In September 2019, a parent objected to the assignment
of Allen Ginsburg’s Howl in a music literature class in Steam-
boat Springs, Colorado. Another community member was so
outraged that he sought criminal charges against the teacher.
In an email to members of local government he complained
that “it seems reasonable that distributing, assigning reading,
and discussing such patently obscene sexual material with

44. Obergefell v. Hodges, 576 U.S. 644 (2015).
45. Florida Citizens Alliance Review of Drama, obtained 11 January

2020.
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minors may meet the statutory elements” under Colorado
law. If the exact same conduct had occurred anywhere else

in the community “law enforcement would have lil(ely been
notified to determine if a crime occurred.”® The Steamboat
Springs Police Department declined to pursue charges after
the detective specifically noted that Howl “became one of the
most widely read poems of the century.” As the definition of
obscenity requires that consideration of the merit of a work,
the detective concluded that a poem so widely read and
translated “would not lack literary or artistic value, there-
fore it would not meet the statutory definition” of obscen-
ity."” Unhappy about this determination, the community
member requested that the District Attorney review the case
and present it to the grand jury. The DA declined to prose-
cute because a “piece of speech that has for over sixty years
inspired countless people to consider their individualism,
their relationship to the organized state, their political voice
and ability to think freely” could not plausibly be said to lack
literary merit.®

In 2019, challengers sought to have Fun Home hy Ali-
son Bechdel (2006) removed from the English curriculum
at Watchung Hills, New Jersey, High School because the
graphic novel had a number ofimages of masturbation and
oral sex. After the school refused to remove the book (Price
2021a), a group sued seel(ing to ucilize civil legal mechanisms
as a means of enforcing obscenity law. This creative attempt
to invoke obscenity law failed when the superior court noted
that the civil courts were not a proper means of attempt-
ing to enforce obscenity law in this case.” Ultimately, these
examples suggest that at times, recently, challengers have ele-
vated their demands into legalized attacks on literature.

This development escalated dramatically with the con-
servative book activism of 2021. This is when Representa-
tive Krause distributed his watch list discussed above. Texas
Governor Gregg Abbot and South Carolina Governor Henry
McMaster both invoked obscenity law to threaten schools.
For example, Abbott complained repeatedly about “por-
nography” that was supposedly available in public school

46. Kenneth Mauldin email to local government, 5 September 2019.
47. Officer Report for Incident P1910417, Steamboat Springs Police
Department.

48. Declination of Prosecution letter, 10/2/19. Mauldin then claimed
that the DA was biased because his wife worked for the school district
and that he should have recused himself (Mauldin 10/3/19, 9:14 AM
email) and then threatened to seck review from the Colorado Attorney
General’s office (Mauldin 10/3/19, 1:43 PM email). As of 12 November
2019, the Attorney General’s office had no record of a complaint.

49. Gallic, et al., v. Watchung Hills Regional High School Board of
Education, et al., C-012032-19 9N.H. Super.), Order Denying injunc-
tion and Dismissing Complaint with Prejudice, 6/10/19, 7.
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libraries and directing various state agencies “to develop
statewide standards to prevent the presence ofpornography
and other obscene content in Texas public schools.”™ Both
governors provided Gender Queer by Maia Kobabe (2019), a
graphic novel memoir about the author discovering eir non-
loinary identity and comfort in asexuality7 as an example of
this supposedly illegal literacure. McMaster flatly asserted
that the images of masturbation and oral sex “easily meet

or exceed the statutory definition of obscenity.™' He failed
to actually explain how this was so, it was just treated as

an obvious fact. In this way, both governors represented an
attack on obscenity law because the simple presence of sex in
books was sufficient to prove it obscene. There was no need
to engage in legal analysis of the work as a whole. In contrast
to Roth, sex is equal to obscenity, or at least it is when queer
sex is involved.

Recent book challengers have often made this argument
with Gender Queer receiving special attention because as a
graphic novel they can point to images. Challengers in North
Hunterdon, New Jersey, for example repeatedly invoked the
graphic images in Gender Queer as reason to remove it with
one even complaining that it amounted to child pornogra-
phy under New Jersey and federal law.’? The graphic images,
however, were not present in other books challenged. For
example, the same challenger claimed that the prose mem-
oir All Boys Aren’t Blue by George M. Johnson (2020) was
illegal because it discussed Johnson's sexual experience and
“it is arguably illegal as it can be considered distribution of
pornography to children.” The images are just a convenient
scapegoat for the real target: any representation of LGBTQ
sexuality.

When schools refused to remove the books, numerous
book challengers and public officials sought to file criminal
charges. One in Kitsap County, \X/ashington, complained
that Gender Queer was “graphic pornography” presumably
because it included “sexual intercourse, masturbation and
fellatio.” In Campbell County, Wyoming, another chal-
lenger filed charges against various pulolic librarians for

50. Abbot to Mike Morath, et al., 8 November 2021.

51. McMaster to Molly Spearman, 10 November 2021.

52. G.D. Challenge to Gender Queer, North Hunterdon, New Jersey,
10/7/21.

53. G.D. Challenge to All Boys Aren't Blue, North Hunterdon, New
Jersey, 10/26/21.

54. Steve Adams to Chad M. Enright, 10/20/21, Kitsap County Prose-
cutor’s Office. Adams reported that the sheriff’s department refused to
take his complaint because he was told this was a school matter rather
than criminal. So he sent an email inquiring about criminal charges to
the county prosecutor.
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providing access to sexual education materials.”® Flagler
School Board member Jill Woolbright sought to have school
staff criminally charged for providing access to All Boys
Aren’t Blue. While she admitted to not reading the book, she
did review two chapters and asserted that they were crimi-
nal because they are “very descriptive and discusses mastur-

56

bation, oral sex, and sodomy.” The basis for the criminality

was never explicitly stated. She described the book as “dis-
gusting” with the examples being Johnson’s being molested
by a cousin and losing their virginity which she described
as “how he first sodomized another male and then later he
was sodomized by the other male.” Woolbright then asserted
that she wants librarians “held accountable for this crime
committed on our children” without specifying any other
details about the crime.”” The simple presence of gay sex in a
book was sufficient to be illegal. In Leander, Texas, a parent
complained to police because Lawn Boy (Evison 2018) has a
character who talks about sexual contact when he was ten.®®
She specifically referenced Texas obscenity statute with a
vague assertion that “many examp]es in the book” would be
considered obscene under it. She noted that she monitored
her children’s reading to prevent them from being exposed
to “atrocities” such as Lawn Boy but she was “worried about
the other kids with parents that may not be aware” of the
books.” In Indian River, Florida, a group of “Moms for Lib-
erty” sought to have the schools criminally charged for three
books that it refused to remove—though the districe did
remove six other books. The Moms for Liberty complained
that books contained “references to sex, rape and drugs.”
Prosecutors and police resisted these calls. For exam-
ple, Kitsap County Prosecutor Chad Enright noted that he
and his staff had examined the various potential crimes and
found no criminal violation here. There was no distribu-
tion of “erotic material” both because libraries were exempt
from that statute but also because it would require a judi-
cial finding that particular material was erotic first and chat
was lacking here. More fundamentally, the claim chat Gen-

der Queer was some kind of child pornography failed both

55. Campbell County, Wyoming, Sheriff’s Report Incident 21-06990,
filed 9/29/21.

56. Flagler County Sheriff’s Office Report for Case Number 2021-
00100272, filed 11/9/21.

57. Flagler County Sheriff’s Voluntary Witness Statement for Case
Number 2021-00100272, filed 11/9/21.

58. Leander Police Department Incident Report 21-2280. This was not
treated as a criminal complaint, the officer clearly informed the people
complaining that it would only be an informational report.

59. Leander Police Department Incident Report 21-2280. Voluntary
Witness Statement of Brandi Burkman, 9/9/21.

60. Indian River County Sherri’s Report 2022-00026805, filed 3/8/22.
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because that law was about photographic reproductions
of child abuse but also “must be used for the sole purpose
of ‘sexual stimulation of the viewer. While I would respect
arguments to the contrary, the intent of the book does not

6! He also closed
with a gesture to the “First Amendment protections from

appear to be solely for ‘sexual stimulation.

criminal prosecution in distributing these types of materi-
als.”? The Weston County, Wyoming,®® prosecutor largely
echoed similar views in refusing to prosecute the library

for provision of sexual education materials. The prosecutor
noted Wyoming criminal law forbids enticement of‘juveniles
into sex, a reference to the book challengers claiming that
sexual education is akin to sexual grooming by pedophiles,
but that this applies to attempts to engage in sexual activ-
ity and that chis certainly did not cover materials “dissemi-
nated to the general public.” While Wyoming obscenity law
exempted libraries, the prosecutor engaged with the sub-
stance and noted that the books in question did not describe
sexual activity “in a patently offensive manner and they may
have scientific value” with both being independent bases for

o4 Sirriilarly7 the prosecutor in Lean-

refusing to prosecute.
der, Texas, informed the poliee that criminal action would
require, at minimum, a judgment from the state Actorney
General of a Texas court that Lawn Boy was legally obscene
before prosecution could occur.” In Flagler County, Florida,
the Sheriff’s general counsel concluded that All Boys Aren’t
Blue “is a Widely recognized award winning piece of nonfic-
tion which deals with difficult subjects of both social and
political issues impacting this age group” and thus there was
no basis for Concluding that it lacked serious literary or artis-
% In Indian County, Florida, the Sheriff’s investiga-
tion concluded that no criminal actions occurred for multi-

tic merit.

ple reasons including that while a few portions of the prose
novels could meet the definition of “sexual excitement” the
statute requires the material predominate and this was not
met here; the investigator noted that the portions ﬂagged by

61. This appears to be misinformation produced by failure to read the
book. Kobabes book depicts some fantasies of sexual behavior in eir
youth but the sexual episodes with other peop]e are in eir adulthood.
62. Chad Enright to Steve Adams, 10/21/21.

63. The Campbell County Prosecutor appointed a neighboring pros-
ecutor as special prosecutor to consider this issue. The reason for this
was not explained but it seems likely that he was afraid of angering
members of his local consistency close to reelection.

64. Weston County & Prosecuting Attorney’s Office to Campbell
County Sheriff Matheny, 10/27/21.

65. Leander Police Department Incident Report 21-2280. The officer
memorialized and quoted an email from the prosecutor’s office to this
effect.

66. John T. LeMaster, Legal Memorandum 11/16/21. Flagler County
Sheriff’s Investigative Report Case 2021-100272, 21.
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the Moms for Liberty amounted to 6 of 236 pages (1.84%),
17/622 (2.73%), and 11/213 (5.16%) for the three novels.*’
To date only one attempt to criminally punish literature
has proceeded to the point where the petitioner had to deal
with the requirement that the book be read as a whole. In
Virginia Beach, Virginia, a sitting legislator, Tim Anderson,
sought to bring a civil action under an obscure provision of
Virginia code to declare two books obscene, one being Gen-
der Queer (Kois 2022). When various defendants noted that
the petition only cited 7 of 240 pages of the graphic novel,
Anderson sought to simply pivot around this requirement.
He declared that “although seven pages specifically were
selected out of 240 in the filing of the Petition, these pages
encompass the theme of the book as a whole — portray-
ing sexual conduct in a patently offensive way with respect
to what is suitable for minors or adults.”*® While no read-
ing of the book could possibly support the idea that it is
about patently offensive sexual conduct throughout, after
all he could point to only 7 pages, the assertion was treated
as obvious and correct. However, Anderson also dropped
a reference to the idea that “the totality of the work stan-
dard should be judged with a different lens for minors than
adults and that graphically or textually sexual content in
the amount contained in these books meets the obscenity
standard.”® In this way, Anderson suggested the law must
shift because, in his view, the material available in books has
simply gotten too dangerous for adherence to this outdated
doctrine.

Discussion

Book challengers have long invoked rhetorical norms of
obscenity, pornography, and indecency. The sample of chal-
lenges explored here support the idea that pornography is “a
discursive site onto which varied social tensions are mapped
out” (Strub 2010, 3). Book challengers are unhappy to see
some content, whether it be actually sexual in nature, sexual
education, or just LGBTQ people existing in the book, and
translate that into a concept ofpornography. What is new in
recent years is the sustained attempt to translate that rhet-
oric into actionable criminal complaints under obscenity

67. Indian River County Sherri’s Report 2022-00026805, filed 3/8/22,
5-6.

68. Petitioner’s Omnibus Brief in Opposition of Respondents’ Motions.

In RE: Gender Queer, A Memoir (No. CL22-1985) and In RE: A
Court of Mist & Fury (No. CL22-1984). Virginia Beach Circuit Court,
5 August 2022, 15-16.

69. Petitioner’s Omnibus Brief in Opposition of Respondents’ Motions.

In RE: Gender Queer, A Memoir (No. CL22-1985) and In RE: A
Court of Mist & Fury (No. CL22-1984). Virginia Beach Circuit Court,
5 August 2022, 2.
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laws. gomething that one sex crimes investigator expreqsed
confusion over: “During my years investigating these crimes,
there is no precedence of a criminal investigation I can refer-
ence . .. based on a published literature book being checked
out by a minor at a library pulolic or private.”m The shift to
obscenity law as distinct from a rhetorical construct has at
least two important components.

First, it allows challengers to both shift away from claims
that they are censors and bigots. As discussed by Knox
(2014), challengers define Censorship as the total elimi-
nation of a book or other media. Removal of a book from
the library, whether public or school, cannot be censor-
ship because the book exists somewhere else. Invocation of
obscenity law takes this perspective one step further because
obscenity law itself defines material as inherently without
worth, as too dangerous to consume. Enforcing that is just
good citizenship. Furthermore, the shift allows challengers
to alter the rhetoric of disagreement. They are able to claim
that it is only the sexual content and not the LGBTQ rep-
resentation that leads to complaints against books like Gen-
der Queer or All Boys Aren’t Blue. The “shift from challenging
‘pro-homosexual’ books in the collection to challenging ‘sex-
ually explicit’ and ‘youth—targeted pornographic literature’
suggests they recognized attacks on GLBTQ literature for
its own sake were becoming less palatable to a more tolerant
public” (Gaffney 2014, 735). Obscenity provides political
cover from criticism that challengers are bigots by translac-
ing LGTBQ books, or books about race or other disfa-
vored topics, into complaints solely about sexually explicit
material.

Second, and more broadly, book challengers are engaged
in a sustained critique of the Roth-Miller conception of
obscenity. As discussed above, a core component of this
conception is that works must be judged as a whole and sex
is not synonymous with obscenity. This new round of chal-
lengers invoking obscenity law ignore these requirements.
Any sexual content is treated as inherently obscene, there
is no need to read the whole book or consider the value of
the work. There is simply no value at all, at least for minors.
In this sense they invoke older notions of literary obscenity
and a return to the days when police and prosecutors sought
to purge anything they objected to from the public sphere,
based on a few pages of a novel. And as the challenger to
Lawn Boy above noted, challengers “worried about the other

70. Deputy Report for Incident D22-01690, 21. Davis County Sheriff’s
Department. As of this writing the County Attorney was still consider-
ing the complaint.
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kids with parents that may not be aware” of the books.”
The danger of the book is presumed and, thus, other parents
must simply be unaware. Obscenity law, thus, is treated as

a method of helping others parent their children better. It
represents the conservative demand that the state “act as a
moral leader” (Herman 1996, 153).

So far, this attempt has failed. Prosecutors have refused
to indict librarians or school officials for providing books.
But the very attempt to criminally charge has effects. Invoca-
tion of legal forms, even if baseless, seems to have effectively
scared a signiﬁcant number of schools and libraries into
preemptive censorship outside of established institutional
policy (PEN America 2022). After all, a school receiving
complaints about obscene material will rarely have to justify
its decision in the way it would have to if it simply acknowl-
edged that All Boys Aren’t Blue is being removed because some
members of the community do not want LGBTQ inclusion
in their (and it is only theirs) library. It provides a veneer
of plausible justification. More worrisome, some school dis-
tricts have just invented sexual conduct to justify removals
(Price 2021b). This will likely lead to more removals but also
a chilling effect will spread as school districts seck to pro-
hibit “sexually explicit” material from being purchased or
stocked in the library. As sexually explicit is often just code
for representations of diverse perspectives, this will serve
to limit the literature and views presented to children and
library patrons Widely (Jones 2021). A legislator in lowa
repeatedly called for broadening obscenity law to fight back
against what he deems objectionable in schools (Higgins and
LeBlanc 2021). In Williams County, Texas, the local govern-
ment withheld CARES funding from two districts over the
complaints about “inappropriate” books in the library (Krin-
iak 2021). In Ridgeland7 Mississippi, a mayor withheld the
library’s budget until it removed LGBTQ books from the
shelves, apparently because they offended his religious values
(Judin 2022). As teachers and librarians often need strong
institutional support to offer diverse material, this attack
will almost certainly lead many to shy away from topics that
are labeled as dangerous by anti-diversity activists. After
all, a 2016 survey found that 90% of elementary and mid-
dle school librarians, and 73% of high school librarians, had
recently refused to buy a book because of potential contro-
versy (School Library Journal 2016, 2). With the 2021 back-
lash, it is not hard to assume that this tendency will increase.
And it is far more difficult to combat the softer censorship
of just refusing to purchase on certain topics than it is to
fight book removals.

71. Leander Police Department Incident Report 21-2280. Voluntary
Witness Statement of Brandi Burkman, 9/9/21.
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Conclusion

This article explored the history of obscenity law as it related
to books to provide context to the modern evolution of book
challenger tactics: the invocation of the criminal obscen-

ity process. In secking to more regularly deploy criminal
charges, book challengers seck to bring to bear extraordi-
nary pressure upon schools and libraries to cornply with

the demands of challengers. To date this has failed in a for-
mal sense as no prosecutor has attempted to bring charges.
This may only be a matter of time, however, as most district
attorneys and sheriffs are elected partisan officials; one may
decide that pushing charges serves their electoral interest.
At least one sheriff, a district attorney, and a successful can-
didate for a Tennessee prosecutor’s office suggested support
for criminal charges (\X/iggins 2022).72 Of course, as the PEN
America report (2022) found, the very effort to invoke crim-
inal law along with political pressure from governors, legis—
lators, and local officials has been sufficient to push schools,
at least, to remove materials often without regard to formal
policy. The future of book challenges will certainly continue
to see the interaction of this criminal and political strategies.

Appendix on Primary Sources

This article relies upon a significant amount of material
disclosed by libraries, schools, law enforcement, and prose-
cutors’ offices under freedom of information laws. As these
documents are redacted to varying degrees and the iden-
tities of most of the writers are irrelevant, I utilize initials
and gender neutral pronouns (they/them). The only excep-
tions are for those who hold a public office (elected officials,
superintendents) and people who filed criminal or other
legal action. I strive to include the necessary information
to correctly source any material utilized. All primary mate-
rials are available at hteps://adventuresincensorship.com/
publications—data.

72. Eric Flowers to David Moor and School District of Indian River
County, Indian River County Sheriff; 4/19/22 (“we do not feel that
this content is appropriate for young children even though it does not
rise to the level of a crime” and the District should “continue to review
their policy to allow for stricter oversight” of library books); Benja-
min David to Ed McMahon, New Hanover County District Attorney,
6/7/22 (complaints of books containing “obscene and pornographic
material. As a father of three children, I share the concerns of these
parents” but the statute exempted libraries).
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