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Editor’s Corner

Beth's Trip Down Memory Lane

Planning and working on the ever-popular student papers
issue took me back to my experience of taking a government
documents course in the early 1990s. I thought about what
that course meant to me as | explored what [ wanted to pursue
in libraries, how the course dovetailed with my practicum in
the University of Iowa Libraries’ Government Publications
Department, the long-term effect of the instructor’s genuine
enthusiasm for government information, and the discovery of
the public services devotion of people who are committed to
ensuring public access to government information.

While pursuing a master’s in library and information
science at the University of Iowa, I had different types of
instructors (I believe this was and still is a fairly typical experi-
ence). I had a professor or two who had not been practicing
librarians for decades. This was fine for some courses, but
worked less well for others. I also took a course from a fel-
low who seemed to bounce between teaching and practicing,
which was a good balance for that particular course. Some
instructors, including many of those who had the great-
est influence on me and from whom I learned the most,
were adjunct professors who had day jobs as librarians.

This was the case for the government documents course
taught by Marianne Ryan, who at the time was the librarian
responsible for foreign, international, and state documents.
What made the experience so rich was not that she held us to
high standards or that she created devilish exercises to learn the
resources, but that the content and context shared in the class
were applicable to real-life service and information-seeking situ-
ations. The course lectures, discussions, and assignments were
rooted in real life and what many of us could realistically expect
to encounter at a service desk in any type of library—depository
or not. Because I was being exposed to depository responsibili-
ties and services as well as general reference work outside the
classroom, I was able to call upon resources and strategies we
were learning in the classroom and through assignments almost
immediately. The experience has had long-term impact, and
some of the strategies we discussed are still of great use to me
although I am no longer a government documents librarian (I
know, once a gov docs librarian, always a gov docs librarian).

The most important value I took from the course, and
that I have carried through and have used as the primary
underpinning of my professional behavior and career deci-
sions, is the strong sense of commitment that government
documents librarians have to patron services. Although govern-
ment documents departments and positions fill non-public
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services roles such as electronic resources access, cataloging
and other forms of bibliographic control, and any other role
you can name, the work of people in those roles always relates
back to patron access and services. This made a great impres-
sion on me and I have carried that with me throughout my
career and the varied roles in librarianship I have filled.

I am confident that the student authors published in this
issue have had a valuable experience by taking a government
documents course, and that the impact of the class will be felt
in their careers for some time to come. By the way, because
my government documents course instructor is now my boss
all these years later (yes, in public services), I also learned
indirectly through my class just how small library land is!

This issue

Yes, winter means it is time for the student papers issue—hoo-
ray! We are so pleased with the response by documents course
instructors to our call for nominations. The editorial team
reviewed nominations, voted, disagreed, haggled a little bit,
and chose four superlative articles to appear in this issue.

What we stated last year bears paraphrasing—if the qual-
ity of the nominated papers is any indication, the future of
our profession is bright and in good hands. We sincerely
thank all of the instructors and students who provided us
the privilege to read so many wonderful manuscripts.

But we had to choose four and we hope that you find
them as interesting and informative as we do. Naomi Fogerty’s
article “Remembering the Forgotten Internment: Attempts at
Redress for the Japanese Latin American Internees of World
War II” reveals this hidden internment and what actions
have been taken to fully disclose this part of U.S. history.

Molly Corman explores the varying sides and implica-
tions of intellectual property rights and protections related
to plants in “Inventing Nature: The History and Impact of
Plants as Intellectual Property.” Jennifer Scott Wills provides
information about the activities surrounding the Healthy
Marriage Initiative and provides an overview of govern-
ment’s role in marriage in her article “By the Authority
Vested in Me: The Healthy Marriage Initiative and the
Federal Government’s Historical Love Affair with Marriage.”
And Adrienne De Witt uses the debate over user fees, open
access and transparency related to PACER to demonstrate
“The Cost of Free Access to Information: The Controversy
over PACER and Open Access to Court Documents.”



Editor’s Corner

In addition to the four articles written by students, we Federal Documents Focus. In the State and Local Documents
have included a bonus article written by Judith Russell, for- Spotlight, Barbara Miller highlights the e-government toolkit
mer Superintendent of Documents and current Dean of the developed by the ALA Committee on Legislation, remind-
University of Florida Libraries, on the ASERL (Association ing all of us that its relevance goes well beyond the federal
of Southeastern Research Libraries) project to explore government. And Stephen Woods discusses the Canadian
a regional approach in managing FDLP collections. governments decision to discontinue as mandatory that coun-

This issue’s columns cover a variety of topics. Julia Stewart try’s long-form census questionnaire in By the Numbers.
introduces us to Chris Brown of the University of Denver in We are always thinking ahead to future issues, so if you
Get to Know . . ., while Rebecca Hyde and Lucia Orlando have suggestions for a topic, or want to submit an article,
reveal rich federal government information resources about please feel free to contact us at dttp.editor@gmail.com.

one of today’s hottest topics—renewable energy—in the

Give to the Rozkuszka Scholarship
The W. David Rozkuszka Scholarship provides financial assistance to an individual who is currently working with govern-
ment documents in a library and is trying to complete a master’s degree in library science. This award, established in 1994,
is named after W. David Rozkuszka, former documents librarian at Stanford University. The award winner receives $3,000.

If you would like to assist in raising the amount of money in the endowment fund, please make your check out to
ALA/GODORT. In the memo field please note: Rozkuszka Endowment.

Send your check to GODORT Treasurer: John Hernandez, Coordinator for Social Sciences, Northwestern
University Library, 1970 Campus Drive, Evanston, IL 60208-2300.

More information about the scholarship and past recipients can be found on the GODORT Awards Committee
wiki (wikis.ala.org/godort/index.php/awards).
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From the Chair

GODORT's Role

In my last column, I addressed some
of the goals outlined in GODORT"’s

new strategic plan, outlined some pre-

liminary thoughts on my vision for the

future, and promised a more detailed
discussion on implementing the strategic plan in this issue of
DrzP. However, events have a way of interrupting plans, and
instead I'd like to take this opportunity to talk about some
recent developments related to the future shape of the Federal
Depository Library Program (FDLP).

The developments that occasion these remarks are
the announcement that the U.S. Government Printing
Office (GPO) has awarded the FDLP consultant con-
tract to Ithaka S+R and the discussion drafts of changes
to Title 44 of the U.S. Code distributed by the regional
depository librarians. Both Roger Schonfeld, manager of
research at Ithaka S+R, and Barbie Selby, regional federal
depository librarian at the University of Virginia, have
reached out to me in my capacity as chair and asked for
GODORTs active participation in these two initiatives.

While both of these efforts are important, the consul-
tant contract is the most broad reaching and time-sensitive.
GPO has contracted Ithaka to work with all relevant stake-
holders, and to recommend a model (or models) for the
future FDLP that are durable, sustainable, and ensure
permanent public access to federal government informa-
tion collections and services. These recommendations will
be issued during the first quarter of 2011. The proposed
revisions to Title 44, by contrast, are much more limited,
and target regional operations under sections 1911 and
1912. The working group of regional librarians has pro-
duced three different discussion drafts for consideration.

In my brief conversations with Roger and Barbie, I've
been careful not to represent any particular position related
to the future of the FDLDP, as that is not my role, but I have
assured both of them that I will do whatever I can to fos-
ter dialogue on the program among our membership and
have offered to assist them in whatever way that I can.

I think that this approach is consistent with the goal in
our strategic plan that states, “GODORT members are the
leading advocates for access, dissemination and awareness
of government information and actively work with other
ALA groups and organizations beyond the library com-
munity.” Nevertheless, I must admit that I approach this
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Developments in Shaping the FDLP—

Geoff Swindells

issue with some trepidation, because there have been times
when GODORT has been so closely identified with the
FDLP as to crowd out substantive discussion of other lev-
els, types, and sources of government information. No one
is more aware of this than I am. Despite my having worked
in federal depository libraries for most of my career, and
having served on the Depository Library Council to the
Public Printer, I have often been frustrated with the wide-
spread tendency within the profession to reduce “govern-
ment information librarians” to “depository librarians,” and
to further contract the scope of our work to that of “federal
depository librarians.” I said as much in my last column.

This was never an adequate representation of our field,
and given the rapid globalization of our political culture along
with the advent of new forms of information dissemination,
it is perhaps even less true today than in the past. I'll leave it
to political science to chart the precise contours of our post-
Westphalian world; however, I think that I can say with some
confidence that sub-national, international and foreign gov-
ernment information play a more important role in domestic
politics than ever before, and that to remain a relevant policy
actor in this changing information environment, GODORT
(and by extension, ALA) must embrace a more inclusive,
less parochial, policy agenda. That said, as I also noted in my
last column, this round table must continue to advocate for
robust and responsive depository library programs, and the
FDLP (or something very much like the FDLP) is an essential
component of our democratic polity. The key here is to find a
way to recognize GODORTs vital advocacy role while at the
same time resisting the tendency to conflate GODORT with
the FDLP (or with some particular version of the FDLP).

Given a target date of early 2011 for the Ithaka report, it
is essential that GODORT members engage with these issues
during the months leading up to the Midwinter Meeting, so
by the time you read this column this conversation should be
well underway. I have asked Stephanie Braunstein, our Federal
Documents Task Force Coordinator, and the cochairs of our
Legislation Committee, Ellen Simmons and Kay Cassell, to
work with me to create a forum on ALA Connect, and to help
me determine the best way to foster an open and civil dialogue
on the future of a program of vital interest to our membership.

I have also reached out to other leaders within ALA

continued on page 8
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From the Chair

From the Chair continued form page 6

and to our sister organizations the Association of Research
Libraries, the Special Libraries Association, and the American
Association of Law Libraries, as well as to Suzanne Sears,

the chair of Depository Library Council, and to Judy
Russell, Dean of Libraries at the University of Florida

and chair of the Association of Southeastern Research
Libraries (ASERL) Deans’ FDLP Task Force. A robust and

sustainable FDLP is in the interest of all stakeholders, and

I hope to broaden the conversation to include as many

interests and perspectives as possible in our discussions.
Thac’s all for now. In my next column, I will return to a

more detailed discussion of the strategic plan. In the mean-

time, I can always be reached at geoff.swindells@gmail.com.

GODORT Membership

1-800-545-2433, ext. 5; email: membership@ala.org.

Membership in ALA is a requisite for joining GODORT
Basic personal membership in ALA begins at $50 for first-year members, $25 for student members, and $35 for library
support staff (for other categories see www.ala.org/Template.cfm?Section=Membership).

Personal and institutional members are invited to select membership in GODORT for additional fees of $20 for

regular members, $10 for student members, and $35 for corporate members.
For information about ALA membership contact ALA Membership Services, 50 E. Huron St., Chicago, IL 60611;
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Get to Know ...
Chris Brown

Julia Stewart

“My dean loves statistics.”

And Chris Brown, depository coor-
dinator and reference librarian at the
University of Denver, loves discover-
ing and creating new ways of track-
ing statistics for his dean, especially
in the online access, GPO PURL

world of government documents.

“I was frustrated about not being able to provide my
dean with online-access statistics. With over 1,400 Internet
domains hosting government documents, we can’t expect
government sites to provide us with statistics. My idea was
that if every time a user clicked a URL in the OPAC, we
could pass the information to a library server and capture
the date and time as well as the URL, and then we would
have something meaningful to show for it,” said Brown.

To achieve this, Brown, who has been at the University
of Denver since 1996, met with his library IT group
almost eight years ago to discuss the idea of writing script-
ing code that could track patron “clickthroughs” in the
OPAC to the government document PURLs. From that
code and the patrons’ clicks, Brown has been able to har-
vest electronic government documents data for his dean.
“For nearly eight years now, I have been able to provide
comparative URL clickthrough statistics together with
physical circulation statistics for our documents.”

Electronic access to government documents has opened
the door to many users, and Brown’s tracking of these usage
statistics provides a window into what his patrons want.
According to Brown’s statistics from the last eight years,
these are the findings on the University of Denver campus:

1. Congressional hearings are the most used documents.
2. Department of Energy and U.S. Congressional Serial
Set URLs are second in popularity (thanks to Office of

Scientific and Technical Information (OSTI) and Readex

MARC records).

Get to Know. . . Chris Brown

3. 'The more URLSs are added for older documents, the more
users will find and use them.

4. Obscure documents with seemingly “odd” content are
found and used.

5. Users generally prefer the online format to the print

collection.

In fiscal year 2004, users’ preference for online docu-
ments was 65 percent over print documents. In fiscal
year 2010, that had grown to 1,696 percent over print.

In fiscal year 2010, 23 percent of electronic usage was
through vendor-supplied records (such as the Readex
Serial Set, LexisNexis digital hearings, OSTT records,

etc.) and 77 percent was through GPO content.

Brown is also a member of the faculty of the University
of Denver Library and Information Science Program
and teaches the Government Information class.

“I have taught the class six times since 2003. I empha-
size the principles of government information access and
open government, the importance of the FDLD, legisla-
tive history research, and census/statistical research. I
want my students to be unflinching and enthusiastic
when they are asked questions about legislation, sta-
tistics, and government information in general. This
makes them more desirable and hirable as librarians.”

Teaching and working with the millennial gen-
eration has provided Brown with some insights into
how this generation consumes information.

“I would never claim to be an authority on the millen-
nials. I think they are very practically minded and that they
don't tolerate our silo or portalized approach to government
information. This is why FDsys is a great thing for them.
It’s a portal, but it is also exposed to search engines, making
content discoverable to those not going through portals.”

Brown enjoys assisting patrons and plans to stay in his
current librarian position “staying in touch with the user.”

“I want to find creative ways to provide greater access
to government information, and I hope to keep develop-
ing technology solutions to make our work easier.”

DttP: Documents to the People Winter 2010
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Federal Documents Focus

Federal Documents
Focus

Renewable Energy: Keeping Up With
a Hot Topic

Lucia Orlando and Rebecca Hyde

For roughly three months earlier this year, billions of gal-

lons of oil streamed into the Gulf of Mexico from the broken
Deepwater Horizon oil rig, threatening fish, wildlife, and the
livelihoods of people who depend on them. This also served up
the latest example of why alternative forms of energy are get-
ting more attention from researchers, entrepreneurs, students,
businesses, and consumers. The clamor to reduce U.S. reliance
on foreign oil, decrease greenhouse gas emissions, and utilize
energy sources that don't harm the environment is getting
stronger. Agencies such as the Department of Energy (DOE)
and the Environmental Protection Agency (EPA) are fund-

ing research and partnering with researchers and businesses to
develop, market, and encourage broader adoption of renewable
energy sources and technology. When starting an exploration
of renewable energy, it’s helpful to understand that terms such
as green energy, clean energy, and sustainable energy all share

a central tenet: they refer to energy produced by a source that
can be continually replenished, as opposed to conventional,
finite resources like coal, oil, and natural gas.

The DOE and EPA are well-known treasure troves of
knowledge about green energy research and policy. It’s less
commonly known, however, that most of this informa-
tion cannot be accessed through popular search engines.
Unlocking this information requires using specialized
search portals to open the door to free, high quality sources
your users won't find with Google, Yahoo!, or Bing.

Perhaps the most well-known “secret” in library and
information science circles is that much of the content on the
Internet from both government and private sources is hidden
from regular web search engines inside databases or passworded
files. This “deep web” is home to many unique, disparate
government databases that weren't originally structured in a
way that allows easy access by standard search engines. The
best way to tap into these sources is by way of information
portals or gateway sites that search and pull together related
content from diverse sources. For instance, the Office of
Scientific and Technical Information (OSTT), the DOE office
responsible for making research conducted or sponsored by
the DOE widely available, elected to make their vast stores
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of information resources available through a method called
federated search (www.osti.gov/fedsearch). Federated search
works by simultaneously transmitting a query to a collection
of source databases, merging the results and then ranking the
records by relevance before transmitting them back to the user.

OSTT has developed three major public federated search
portals that anyone working with scientific and technical infor-
mation should know. Science Accelerator (www.science
accelerator.gov) is composed of eight DOE databases and four
federated search tools for a grand total of twelve DOE search
tools. Five of the products that make up Science Accelerator
are among the thirty-eight U.S. government databases covered
by Science.gov. Science.gov, in turn, represents the American
contribution of databases included in an international fed-
erated search engine called WorldWideScience.org, which
surveys databases and portals from sixty countries. As with
the citations in Science Accelerator and Science.gov, many of
the records in WorldWideScience.org can't be found using
standard science databases. The databases that compose these
portals are searchable individually or all together from a simple
Google-like interface. Member agencies of Science.gov include
DOFE, EPA, the Defense Technical Information Center, the
National Science Foundation, the United States Geological
Survey, National Aeronautics and Space Administration, the
National Archives and Records Administration, the U.S. Forest
Service, the National Library of Medicine, and the National
Institutes of Health (www.science.gov/ participatingagencies
heml).

Using Science Accelerator or Science.gov broadens your
search results by including records from multiple agencies.
Special features included in both give additional advantages.
First, the left sidebar highlights clusters of terms related to the
original search query by topic and date with links that eas-
ily allow you to explore further. Second, the federated search
engines go out to the web to find results from Wikipedia
and EurekAlert! The Wikipedia entries provide context and
background for the search (with the usual caveats applying).
The results from EurekAlert!, a service from the American
Association for the Advancement of Science, take you to rel-
evant press releases and media resources from universities,
research organizations, corporations, and government agencies.

DOE Green Energy (www.osti.gov/greenenergy) contains
both current and historical research reports conducted by
agency researchers, contractors, and sponsored projects in aca-
demia and industry. For instance, searching for “solar power”
or “ocean power” turns up full-text reports with complete bib-
liographic citations and information on patents. Other topics
covered range from green vehicle technology and wind power



to energy storage and conversion technology. The sources are
not purely technical; users will also find links to reader-friendly
factsheets about specific technologies and DOE programs,
such as guides like “Solar Powering Your Community: A Guide
for Local Governments” and policy studies like “Assessment

of Offshore Wind Energy Resources for the United States.”

Users can search DOE Green Energy directly through its
own interface or from Science Accelerator. Searching directly in
DOE Green Energy lets you take advantage of helpful features
available from the results list. For example, by mousing over
the title of a record, you can view a pop-up window with an
abstract, leading paragraph, or brief summary, without actually
opening it. In addition to providing easily identifiable links to
full text, the results page lets you toggle between the default
results list and a list of any patents that met the search criteria.

Using a search portal or database is a quick and simple
way to find research reports and other types of information on
renewable energy. However, don’t let your patrons overlook
the value of visiting webpages from other agencies, such as the
EPA’s Clean Energy page (www.epa.gov/cleanenergy) and the
National Renewable Energy Laboratory (NREL) (nrel.gov).
Both supply educational resources for consumers or students,
and NREL offers programs to help businesses and industry
bring start-up clean technology to the marketplace. Likewise,
anyone starting a green business can find practical advice and
strategies from the Small Business Administration (www
.business.gov/start/green-business). These sites include tips
for increasing energy efficiency and making business prac-
tices more environmentally responsible. Meanwhile, the
Energy Information Administration (eia.gov) has a plethora
of data and statistics about biomass, solar, wind, and trans-
portation that will surely satisfy your inner data lover.

When you encounter questions about U.S. policy on the
environment and climate change, be sure to look at the White
House page on energy and environment (www.whitehouse
.gov/issues/energy-and-environment). While not exhaustive,
this resource does provide a summary of the future plans and
direction the president intends to pursue with Congress and
federal agencies. It highlights the issues most important to
the current administration and includes links to relevant laws,
forums, and programs supported by the White House. Bear
in mind the types of information produced and research done
by various government agencies depend at least partially on
the policies and practices of the current administration and
of the legislature. Proposed and recently passed laws can also
affect the direction of industry, as can research in the private
sector that may be partially funded by the government.

For a more interactive and visually exciting whirlwind

State and Local Documents Spotlight

tour of the current state of energy, global warming, and
related environmental issues, a visit to the website of the
House Select Committee on Energy Independence and
Global Warming (globalwarming.house.gov) is a must. This
site mixes current news, global warming projections, and an
overview of the issues with the text of legislation and hear-
ings and video of speeches by members of the committee in
Congress and Second Life. Both of these sites are aimed at a
non-scientific audience and can help bridge the gap between
highly technical and very general policy information.

In short, a number of government agencies, and OSTI
in particular, provide access to renewable energy informa-
tion sources that offer relevant, targeted answers that are
fast and free. The information ranges from highly tech-
nical reports to policy discussions. It is worth investing
the time in getting to know these sites and their search
portals in order to recommend them for patrons or non-
government librarians or for listing in research guides.
Doing so will help you keep your batteries charged
as you handle requests about this popular topic.

The authors would like to extend special
thanks to Tim Byrne, Senior Outreach Librarian at
OSTL, for reviewing this article for accuracy.

State and Local
Documents Spotlight

The E-Government Toolkit—Not Just
for Federal Information!

Barbara Miller

Just when you thought the state and local documents field was
settling into a routine of collecting and processing ever-increas-
ing numbers of digital documents, along came Hurricane
Katrina and the economic recession to add to our list of “other
duties as assigned.” The sudden disablement of local agencies,
along with recession-generated unemployment, has turned our
libraries into state and local “help stations.” Libraries often are
the only local agency able to allow citizens to interact digitally
with the various agencies of government. We have always pro-
vided computer services for those without computers as well
as the expertise to guide citizens to correct information, paper
or digital. However, at the same time libraries are facing an

increase in business because we have free books and services
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to help our recession-plagued public, we are also helping an
increasing number of patrons find jobs or apply for unemploy-
ment, Medicare, food stamps, or crisis care through online
government services. These services have arrived with their own
set of problems.

To guide us through this digital warren of activities, the
Subcommittee on Electronic Government Information of
the ALA Committee on Legislation (COL) recently released
the E-Government Toolkit (www.ala.org/ala/issuesadvocacy/
egovtoolkit/index.cfm). Do not be misguided into think-
ing most of these activities relate to federal government
information or that most of the activities deal exclusively
with federal documents, as this is really a state and local
issue. Librarians are performing services formerly pro-
vided by state or local agencies and now must not only find
state or local documents but must also interact and some-
times contract with these agencies to get the job done.

The toolkit grew out of an ALA response to librarians
in post-Katrina New Orleans who found themselves serving
in lieu of state or local agencies to help citizens get govern-
ment information and aid. These librarians worried about
privacy issues, security issues, and liability in providing these
new services. ALA quickly realized that although libraries
have a long-standing commitment to promote public access
to government information, these new services created a
new list of problems. For example, there were no coopera-
tive agreements set up between libraries and these various
agencies of government. Librarians also worried about costs
and about how to convince their administrations to fund
these necessary activities. The E-Government Toolkit pro-
vides a guide to librarians planning, managing, funding,
and promoting e-government services, while at the same
time protecting citizens’ privacy and librarians’ liability.

Let’s examine the toolkit in a bit more detail. It begins
with background information on e-government and on
legislative policy (or lack thereof) related to e-government
information. There is also background information on citizen
participation in interactive government sites that allow and
encourage citizen interaction. An example is Peer to Patent
(www.peertopatent.org), which allows citizens to provide
input on the patent examination process. The obvious jump
is to the transformation of libraries from mere access provid-
ers to hubs fostering citizen interaction with government.
These sections are a good place to start if you are preparing
a brief for your administrators or applying for grants to pro-
vide supplemental funding sources for these services. There
is a section on grants with links to funding sources on the
federal, state, and local levels, as well as private foundations.

A critically important area covered in the toolkit is service
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policies. Topics range from computer access policies to policies
dealing with legal services, tax services, medical or health ser-
vices, and what considerations are needed regarding liability if
these services are provided. A section on e-government services
for state governments includes ideas for setting up referrals

to other agencies and fostering closer relationships with these
agencies by offering them services such as electronic refer-
ence. There are also sections on e-government services by type
of library (academic, public, or school). Using this guide will
allow librarians to meet the next emergency with policies in
place and to be better prepared to provide these critical services
to the communities we serve. At the same time, librarians will
learn how to interact with various agencies online and become
part of the mass of citizen participation in e-government.

Training staff is also important! The toolkit includes
training resources that ensure staff are skilled enough
to handle the new services provided. Computer literacy
resources are included along with a link to computer skill
guides for Spanish speakers. (How many of us are deal-
ing with patrons who do not speak English?) There are also
links to several public library computer literacy programs.'

A critical way to stretch resources is to form partner-
ships, and ideas are included for partnering with state librar-
ies, state library associations, other libraries, and other state
agencies. Ideas for partnership activities include advocacy,
training, and translations. The toolkit stresses forming part-
nerships in advance of crises. Finally, there is a section on
advocacy for e-government services through libraries—some-
thing we all should read. It contains success stories, and
if you have something to share, send it to the committee
for inclusion—an ALA Connect site has been established
at connect.ala.org/node/96296 to gather comments.

One of the benefits of attending the GODORT State and
Local Documents Task Force meetings during ALA confer-
ences is that librarians can learn what other states are doing to
solve a certain problem and perhaps apply new ideas to their
own states. At the same time, librarians become aware of the
different issues facing the states and may discover a problem
they had not been aware of in their state. Use this toolkit and
you will be able to meet the next emergency with policies in
place and be better prepared to provide these critical services
to the communities we represent. At this writing GODORT
is planning a preconference for the Annual Conference in
New Orleans on librarians in crisis, which will address the
issue of e-government services in libraries. Depository librar-
ians should look at this toolkit as an opportunity to expand
their services and make sure their administrators recog-
nize their worth in the changing electronic environment.

If you have a service or program in place, share it with the



Toolkit Committee! In the meantime, look at this toolbox
for ideas and solutions to many e-government issues and be
prepared to discuss them with fellow state and local docu-
ments librarians at the Midwinter Meeting in San Diego.

Reference
1. This section also links to the GODORT State and
Local Documents Task Force webpage (wikis.ala.org/
godort/index.php/State_&_Local_Documents) and to
the Education Committee’s Government Information
Clearinghouse & Handout Exchange (wikis.ala.org/
godort/index.php/Exchange). All our work is not in

vain!

By the Numbers

Canadian Census: Voluntary
Manslaughter and Politics

Stephen Woods

The Canadian government announced on June 26, 2010,
that mandatory information previously collected in the long-
form census questionnaire would be replaced by a voluntary
National Household Survey." Following this announcement,
questions were raised in the media about the advice that the
government had received from Statistics Canada.” Munir
Sheikh, chief statistician of Statistics Canada, announced his
resignation on July 21, in response to doubts raised about the
advice he had given the government.’

It is unclear what this advice was because it is pro-
tected under law and has not yet been released by the
Canadian government. However, based on his testimony
before the Standing Committee on Industry, Science, and
Technology on July 27, it is clear that Dr. Sheikh was not
personally in favor of the change. Another lengthy hearing
was convened by the committee on August 27, providing
a forum for an issue that on the surface seemed rudimen-
tary.” Witnesses were a veritable whos who of Canadian
statisticians, researchers, organization leaders, and citi-
zens expressing concerns from both sides of the issue.

The minority Liberal Caucus tabled a bill that amends
two parts of the Statistics Act, to be considered when the
Parliament of Canada reconvened on September 20.°
The bill stipulates that the long form of the census will
remain mandatory for Canadian citizens while eliminat-

ing jail time as a consequence of not complying. The three

By the Numbers

principle concerns raised by the Canadian government
were which questions should be mandatory; individual pri-
vacy; and penalties for not responding. Each of these issues
is worth exploring and their implications considered.

What is the big deal about responses being
voluntary or mandatory?

Why do you need a mandatory census if your government
already has voluntary surveys? The National Statistics Council,
an external advisory group appointed by the Canadian gov-
ernment, identified two major problems that were echoed
throughout the hearings: self-selection bias and the potential
loss of benchmarking information.”

Self-selection bias is a term demographic statisticians
use to describe a phenomenon where certain classes of indi-
viduals have very low and unpredictable response rates.
Two former chief statisticians of Canada, Munir Sheikh
and Ivan Fellegi, testified before the Standing Committee
on Industry, Science, and Technology on this issue. Sheikh
clarified this point in the July 27, 2010, hearing by point-
ing out that “there are certain geographical areas . . . classes
of individuals who have very low response rates . . . this
would include aboriginals, people with low incomes, people
with less education, visible minorities, and immigrants.” If
the government wants to develop policies to deal with these
issues, it needs to be able to acquire the information.

A mandatory government census often serves as a bench-
mark for voluntary surveys to help identify the demograph-
ics of populations who are hard to reach or would be less
likely to fill out a survey. The census can also be used to help
weight sample surveys to provide a more reliable interpreta-
tion of the results and eliminate selection bias. For example,
the National Population Health Survey is a voluntary sur-
vey developed with Health Canada and distributed to nine
hundred respondents. Where the survey was conducted
was determined by using census enumeration districts and
demographics. Ultimately, the results from this voluntary
sample survey were weighted using census-based estimates in
order for Health Canada to make better policy decisions.

The proposed change also has significant repercus-
sions for the continuity of the Canadian census. Changing
the methodology for the 2011 census means that it will be
difficult for researchers to make comparisons with the ear-
lier censuses or to measure change over time. One related
point that was raised in the hearings was that the long form
went through some methodological revisions in 1971. All
Canadians were asked to answer all of the questions on the

survey before 1971. In 1971, to reduce costs and maintain

DttP: Documents to the People Winter 2010

13



14

By the Numbers

quality, Statistics Canada started distributing the long
form to a sample of one in five and added a short form.®
The National Statistics Council did offer recommen-
dations to the committee for examining which questions
should be included in a mandatory census. Does the ques-
tion meet one of the following requirements: required by
law, needed for small-area data use with no alternative data
source, needed for benchmarks, issue of national impor-
tance, or needed as a basis for post-censal survey sampling?

Privacy and security

How governments handle sensitive personal information is

an ongoing topic that encompasses a myriad of government
activities such as taxes, public health care, drivers’ licenses,
land registration, and employment benefits. Statistics Canada
functions much like the U.S. Census Bureau in that it collects
information from citizens and is required by law not to share
information that would enable a person, organization, or other
government agency to identify individuals. This concept of
anonymity is essential to collecting information without fear
of reprisal. For example, if you are an illegal immigrant your
information will not be shared with the corresponding govern-
ment entity. Ernie Boyko, data librarian at Carleton University,
and W. T. Stanbury, professor emeritus at the University of
British Columbia, provide an excellent critical analysis of pri-
vacy and coercion issues addressed in the debate.’

Statistics Canada first allowed users to submit their
responses through the mail to a central processing center in
Ottawa or over the Internet in 2006. Prior to that, a local
enumerator delivered the forms and collected and edited them
before sending them on to Statistics Canada. The changes
were made to alleviate the risk of having a person review
the forms of individuals they knew. There were alternative
procedures in place if a respondent had such concerns.

There was some discussion in the hearing about Statistics
Canada maintaining an address database. As part of its meth-
odology, Statistics Canada maintains a name-and-address
database for each census that helps determine the complete-
ness and accuracy of the data. This information is also used for
processing activities and is not intended to be disseminated.
Ivan Fellegi, head of Statistics Canada from 1985 to 2008,
testified before the Standing Committee on Industry, Science,
and Technology on July 27, 2010, that there was not a single
case of this information being released. He also stated that a
security audit was ordered in 2006 in which a firm that special-
ized in hacking computers failed to penetrate their security.

The Canadian government also challenged the
idea that many questions were invasive and could be
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ascertained from other agencies, such as the Canada
Revenue Agency or Health Canada. There are actually
many Scandinavian countries that have set up compulsory
registries for citizens each time they move, change jobs,

or enroll in educational institutions. This is a very costly

alternative and certainly more invasive then a census.

Coercion and punishment
Coercion is a particularly difficult issue as it relates to following
up with respondents who do not file their census form, or have
filled it out incorrectly. Boyko and Stanbury estimate that 10
percent of the population requires a follow up beyond a single
reminder. There are a variety of ways that follow up is done,
including letters, phone calls, and face-to-face contact. Those
who continue to refuse are documented and only the well-
documented cases are sent to the courts. Boyko and Stanbury
estimate that in 2006, there were under fifty prosecutions with
a high conviction rate—all receiving a fine rather than jail."’

Canadian law, in Section 31 of the Statistics Act, states
that individuals who are convicted of refusing to answer the
questions in all censuses will be charged a “fine not exceed-
ing five hundred dollars or to imprisonment for a term not
exceeding three months or to both.” This language even-
tually became the central focus of the Canadian govern-
ment’s challenge and actually was in dire need of amend-
ing. At this juncture there appears to be a consensus that
the penalty of jail time should be removed from the law.

It was pointed out in the hearings that since its incep-
tion in 1871, not a single Canadian citizen had been put
in jail for failing to answer the census. It is important to
understand that the Canadian government was willing to
keep this language for those answering the short form and
for individuals filling out the agricultural census. This dem-
onstrates that they recognize that punitive consequences were

necessary for some questions, while others can be voluntary.
y q Y-

Conclusion

The decision to substitute the census long form with a volun-
tary National Household Survey is going to cost Canadians
an additional $30 million. It is their intent to send this survey
out to one-third of the population to make up for the statisti-
cal error that comes from self-selection. This will be a grave
mistake. If it ultimately happens, as information specialists,
we will need to be cognizant of the fact that this decision will
greatly reduce the quality of all Canadian data and not just the
Canadian census. If you are interested in continuing to follow
this story, datalibre.ca is a government information watchdog
that maintains a blog on this issue."’
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Remembering the
Forgotten Internment

Attempts at Redress for the Japanese Latin American Internees of World War I

Naomi Fogerty

I t has been called the “hidden internment,” with its intern-
ees described as “exiles,” “hostages,” and “pawns” of the

U.S. government. While many Americans know the history

of the Japanese American internment during World War II,
few know that the U.S. government also interned thousands
of non-American citizens living in Latin America at the time.
Following Japan’s attack on Pearl Harbor, the U.S. government
devised the Enemy Alien Control Program to protect American
political and economic interests in Latin America." In an effort
to ensure “hemispheric security,” an estimated 2,300 civil-

ians of Japanese descent were forcibly deported and interned
in the United States between 1941 and 1948.% The U.S.
government initially conceived of the program out of “mili-
tary necessity,” but it quickly grew into a means of procuring
prisoner of war exchanges.” By war’s end, approximately eight
hundred Japanese Latin Americans had been exchanged for
American citizens held by Japan.* The Enemy Alien Control
Program constituted an extraordinary wartime effort requir-
ing the cooperation of numerous government agencies across
international borders. It required the consent of foreign lead-
ership. Most important, it touched the lives of thousands of
individuals, many of whom never saw their families or homes
again. For this reason alone, it deserves our remembrance.

The first official details of the Enemy Alien Control
Program did not surface until the 1980s. In 1980, President
Jimmy Carter created the Commission on Wartime
Relocation and Internment of Civilians to investigate
Executive Order 9066 and the internment of Japanese
Americans during World War II. While uncovering the
details of the Japanese American internment, the commis-
sion also learned of the Enemy Alien Control Program.

The commission published its findings in 1987, offering
only a cursory overview of the program in the appendix.

Surviving Japanese Latin American internees and their

families have been raising awareness in their communities

and seeking redress from the U.S. government since the
1970s.°> When President Ronald Reagan signed into law
the Civil Liberties Act of 1988, granting compensation to
Japanese Americans, the law failed to recognize Japanese
Latin American internees, who were neither American citi-
zens nor legal permanent residents at the time of intern-
ment. Because they had been classified as “illegal aliens” at
the time of their arrival, they were ineligible for any kind
of compensation granted to Japanese American internees.
Surviving internees have subsequently filed class-action
lawsuits and lobbied for new federal legislation, question-
ing the constitutionality of the United States’ ability to
arrest, deport, and detain non-U.S. citizens and residents
of foreign nations during wartime. Some have charged

the U.S. government with historic civil rights violations.
Despite their efforts at redress in federal and international
courts, former internees face an uncertain outcome in their
pursuit of justice. In wartime, they battled racial prejudice
and political hostility. Today, they face perhaps an even
tougher challenge posed by our laws and government.

The story of the Japanese Latin Americans is truly a his-
tory within a history. In order to fully grasp what happened,
one must first briefly revisit the larger internment program
of the Japanese Americans and Executive Order 9066.

Immediately following Japan’s attack on Pearl Harbor,
President Franklin D. Roosevelt issued Presidential
Proclamation 2525 on December 7, 1941, pursuant to
the Alien Enemies Act of 1798.” The Alien Enemies Act
stated that “all natives, citizens, denizens, or subjects of
the hostile nation or government . . . shall be liable to be
apprehended, restrained, secured and removed, as alien
enemies.”® Presidential Proclamation 2525, therefore, for-
mally identified the Japanese as alien enemies. The follow-
ing year, President Roosevelt signed Executive Order 9066
on February 19, 1942, which provided the legal basis for
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internment. It would have an unprecedented impact on

the Japanese American community in the United States,
even though the legislation itself never addressed or speci-
fied any particular ethnic group. Executive Order 9066
designated parts of the west coast of the United States and
Hawaii as sensitive military zones, “from which any or all
persons may be excluded.” This one sentence laid the foun-
dation for the forced removal of anyone deemed a threat to
these military zones. Mass racial profiling and discrimina-
tion under the pretense of national security ensued. When
taken together, these three documents—the Alien Enemies
Act, Presidential Proclamation 2525, and Executive Order
9066—Iled to the internment of more than 100,000 civil-
ians from the Pacific Coast and Hawaii, in some cases, for
a period of several years.'” Most of these alien enemies were
in fact American-born citizens of the United States."!

It is important to note here that the internment of the
Japanese Latin Americans occurred beyond the scope of
Executive Order 9066. The order only addressed people
in the United States, and did not extend to those living in
countries that had not threatened the security of the United
States. The Enemy Alien Control Program therefore, had
no legal basis whatsoever. It has received little attention
today because it fell completely outside the bounds of our
legislative history. The program proceeded because sev-
eral Latin American nations consented to it, and because
Japanese immigrant populations had suffered discrimina-
tion in the region long before the attack on Pearl Harbor.

Beginning in the early twentieth century, waves of immi-
grants from Japan entered the Latin American region seeking
agricultural opportunity. By the 1930s, they represented a
sizeable percentage of the region’s population. This influx of
immigrants, combined with economic pressures and com-
petition, led to a growing sentiment of racial prejudice.'?
The United States suspected that the Japanese might attack
the strategically vital Panama Canal."? Only in a politically
sensitive environment such as this could the Enemy Alien
Control Program have been achieved. For varying reasons,
the Japanese were perceived as a threat to the United States
and to the Latin American region. Over a period of seven
years, the U.S. government would coordinate with the gov-
ernments of Bolivia, Colombia, Costa Rica, the Dominican
Republic, Ecuador, El Salvador, Guatemala, Haiti, Honduras,
Nicaragua, Panama, and Peru to deport both immigrant
residents and native citizens to the United States, number-
ing collectively in the thousands.'* Once in the United
States, the deportees came under the jurisdiction of the State
Department and the Department of Justice’s Immigration
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and Naturalization Service."” Most had their passports
confiscated.'® After being reclassified as “illegal aliens,” the
deportees were then subjected to internment under Executive
Order 9066. The Enemy Alien Control Program provided a
win-win situation for the United States and the consenting
nations of Latin America. For the United States, it solved the
problem of the Japanese in Latin America from a national
security standpoint, while providing “suitable” prisoner of
war exchanges (the government knew that using Japanese-
American citizens for exchange would prove unpopular, even
in wartime). From the perspective of the Latin American
governments, their native populations could regain their
land and businesses, and put pressure on competition from
immigrant communities. The internees themselves lost homes
and businesses, and often ended up separated from family
members. Some were interned for several years before being
deported to war-torn Japan, while others eventually returned
to Latin America.'” Others fought to remain in the United
States, where they eventually became permanent residents.'®

In its 1987 report entitled Personal Justice Denied,
the Commission on Wartime Relocation and Internment
of Civilians stated conclusively that “The promulga-
tion of Executive Order 9066 was not justified by
military necessity . . . the broad historical causes which
shaped these decisions were race prejudice, war hyste-
ria and a failure of political leadership.”'? This finding of
the Japanese American internment surely validates the
claims of Japanese Latin Americans, who suffered viola-
tions of their international rights. Records concerning
the separate internment program of the Japanese Latin
Americans still remain unexplored in national archives,
and the Supreme Court has never ruled directly on the
constitutionality of the Enemy Alien Control Program.

The Civil Liberties Act of 1988 granted Japanese
American internees and their families an official apology
and $20,000 in compensation for each surviving internee.*’
The act, which defined a person eligible for restitution as
any “United States citizen or permanent resident alien,” ulti-
mately excluded most Japanese Latin American internees.?'
In response to the passage of the Civil Liberties Act of 1988,
the class-action lawsuit Mochizuki vs. United States was filed
in 1996, on behalf of the Japanese Latin American intern-
ees denied redress.”” The suit demanded inclusion under
the Civil Liberties Act of 1988. But in 1998, the case was
settled, and the Japanese Latin American internees received
an apology and a settlement of $5,000 per internee.*
Some internees rejected the settlement, and fought on. Art
Shibayama, who would later file a suit of his own, writes “I



could not accept the settlement offer because it felt like a
slap in the face. The letter of apology doesn’t say anything
about Japanese Latin Americans, or specify wrongs which
were committed, like forced deportation. And we weren’t
being offered equal justice with Japanese Americans. We
were being thrown a bone so that we would just go away.”*

Following the Mochizuki settlement, more lawsuits
were filed, including Shima v. Reno in 1998, and Shibayama
v. United States in 2002. Both suits rejected the settle-
ment from Mochizuki v. United States, and pursued fur-
ther redress. The Shibayama plaintiffs charged the U.S.
government with crimes against humanity in violation of
national and international law.” The Shibayama plaintiffs
also filed a petition with the Inter-American Commission
on Human Rights in 2003, alleging failure on the part of
the U.S. government to provide redress for crimes against
humanity.** On March 16, 2006, the Inter-American
Commission on Human Rights declared the Shibayama
case admissible, and a decision is still pending.27

Today the fight for redress has entered Congress, where
multiple bills have been introduced. The Wartime Parity
and Justice Act of 2000, introduced by Representative Xavier
Becerra (D-CA) picked up where Mochizuki v. United States
left off, in an effort to include Japanese Latin Americans
under the Civil Liberties Act of 1988.”® The bill died with-
out ever receiving a hearing or vote. Another bill intro-
duced by Senator Daniel Inouye (D-HI), the Commission
on Wartime Relocation and Internment of Latin Americans
of Japanese Descent Act of 2009, achieved some success
after being recommended by the Subcommittee on Senate
Homeland Security and Governmental Affairs for consid-
eration by the Senate.” Whether the complete history of
the Japanese Latin American internment will ever be fully
acknowledged or investigated remains to be seen, but the
redress movement continues to receive widespread support
among community activists and civil liberties groups.

In remarks to the House of Representatives on March
8, 2006, Representative Becerra argued that creating a
commission to investigate the internment of Japanese
Latin Americans was “the right thing to do to affirm
our commitment to democracy and the rule of law.”*
The United States has a responsibility not only to its
own citizens, but to citizens of other nations; to uphold
democracy and abide by its freedoms. When we stumble
upon the forgotten stories and hidden tragedies of the
past, we must do our best to right the wrongs of histori-
cal injustice. At the very least, we owe it to the survivors
and their families to remember and share this history.

Remembering the Forgotten Internment

Naomi Fogerty (nfogerty@uw.edu) is an MLIS
Candidate at the University of Washington. This paper
was written for LIS 526, Government Publications,
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Inventing Nature
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The History and Impact of Plants as Intellectual Property

Molly Corman

ntellectual property protection for plants is a subject of
much debate. One side sees it as fostering an economy
of innovation and growth in the fields of agriculture and
biotechnology. The other, by contrast, sees it as creating a
system of dependence on a small group of multinational
corporations, impeding growth and contributing to world
hunger. The reality seems to lie somewhere in the middle.
Securing the right to intellectual property (IP) is an inte-

gral facet of the American legal framework and is reinforced in

the Constitution itself." Constitutional patent protection was
limited to man-made creations. It would be another century

and a half, with the Townsend-Purnell Plant Patent Act of 1930,
before that protection extended to living things. The legislation

was a response to discontent among plant breeders, who had

no way of preventing others from reproducing their varieties

and thus had little incentive to improve them. They demanded

protections so others could not recreate their plants.®

Administered by the U.S. Patent and Trademark Office
(USPTO), the Plant Patent Act (PPA) states “whoever
invents or discovers and asexually reproduces any distinct
and new variety of plant . . . may obtain a patent thereof.”
There have been subsequent amendments, such as the
addition of protection for “newly found seedlings,” mean-
ing plants that were previously undiscovered, then propa-
gated.” Initially protected for a period of seventeen years,
PPA coverage was extended to twenty years in 1995.

The PPA marked the beginning of a new way of think-
ing about IP, expanding the concept of man-made creation
to the natural world. Subsequent legislation encouraged
innovation in agriculture and biotechnology. One such
piece of legislation was the Patent Act of 1952 (PA). This
act modified patent law into more or less its current form.
Codified in Title 35 of the U.S. Code, the PA extends util-
ity patents to “any new and useful process, machine,
manufacture, or composition of matter [emphasis added],
or any new and useful improvement thereof.”® This effec-
tively expanded the terms of entitlement, clearing the way
for broader interpretation of utility patent coverage.”

The PA and PPA helped cultivate a thriving agricultural
industry in the United States, but not everyone was happy.
Patent law protected only asexually reproduced plants, while
the bulk of U.S. commercial crops resulted from sexual
reproduction through seeds. This was of increasing concern
to seed breeders as they continued to develop new and better
varieties of crops. In 1968, Congress held hearings on patent
law revision to determine whether to expand provisions for
seeds. Proponents of expansion, such as the American Seed
Trade Association, favored a broader application of patents
“so that private industry [could] find it economically possible
to carry on an expanded plant research effort.”® The opposi-
tion’s argument focused on the difficulties of breeding stable
varieties that were exactly like their parents.” If the seeds
of a variety patented for a certain trait produced offspring
with slightly different traits, why should the new plant have
the same protections?10 Finally, a resolution was reached
in the form of the Plant Variety Protection Act of 1970.

The Plant Variety Protection Act (PVPA) was devised
“to encourage the development of novel varieties of sexu-
ally reproduced plants . . . providing security to those who
breed, develop, or discover them, and thereby promot-
ing progress in agriculture in the public interest.”"! Under
the jurisdiction of the U.S. Department of Agriculture
(USDA), the PVPA established the Plant Variety Protection
Office (PVPO) to issue certificates of protection to new
varieties of sexually reproduced plants. Though not pat-
ents, these certificates would provide protection for plants
that are sexually derived, “distinct, uniform, and stable,”
and have the same life span as a patent—twenty years.'?

The shifting landscape of U.S. agriculture was further
modified by a series of landmark court decisions, start-
ing in 1980 with the Supreme Court case Diamond v.
Chakrabarty. Ananda Chakrabarty, a scientist at General
Electric, created bacteria thought to be capable of break-
ing down oil, which would be of use in the cleanup of oil
spills. Up to this point, no “products of nature” could be
given a utility patent. His argument was that, though a life
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form, this microorganism was manufactured and thus not
a true product of nature. The court ruled that the patent be
granted."” The implications of this ruling were instrumen-
tal in the advancement of a burgeoning biotech industry.

Once utility patents could be obtained for microbes, it was
not long before researchers sought similar protections for more

complex organisms. In Ex parte Hibberd (1985), the USPTO

extended utility patent coverage to plants, whether asexually or
sexually reproduced, and regardless of whether they already had

a certificate of protection from the PVPO." This ruling was

later upheld with the 2001 Supreme Court case J.E.M. Supply
v. Pioneer Hi-Bred International."® This was a boon for agricul-

tural biotech companies, who could expect a sizeable increase
in revenues. Plant patents cover the whole plant, while utility
patents can be secured for different parts, which means there
can be more than one per plant. It also meant that hybrids

such as corn, one of the major crops in the United States, were

now eligible.'® Owning a utility patent for plants and plant

processes “significantly increase[ed] a firm’s market value” and

the more patents a company had, the higher the value."”
While much of the legislation applied to patents, there
were significant rulings regarding the PVPA, the most impor-
tant of which was Asgrow Seed Co. v. Winterboer. The PVPA
provided for two exemptions: a research exemption and a
farmer’s exemption. In both instances it was permitted to
propagate and sell (in the case of farmers) certified seeds."®
In 1995, the Supreme Court overturned the farmer’s exemp-
tion. Winterboer, a farmer, saved soybean seeds certified by
Asgrow, reselling 10,000 acres worth to other farmers. The
court ruled on the side of Asgrow, declaring that the exemp-
tion allowed the farmer to resell only as much as he would

have used himself.!® Thereafter, farmers had to obtain a license

from the owner of the seed variety if they wanted to resell.
This was a blow to farmers, who felt increasingly marginal-
ized with each new piece of legislation that restricted the
use of a product on which their livelihood depended.*’
While the United States was developing its IP policy,
other countries were doing the same. Over the last several
decades, various international treaties and trade agreements
have created partnerships among countries, and the World
Trade Organization (WTO) has emerged as the primary gov-
erning body to regulate international trade. Among the many
agreements governing diverse facets of international trade
is TRIPS—Trade-Related Aspects of Intellectual Property.
Established in 1995, TRIPS is a set of rules issued by the
WTO regulating international policy on intellectual prop-
erty. In the case of biological patents, in order to export a
plant to a country that holds a patent on that variety, one
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must obtain permission from the patent owner.”! TRIPS
established a full-scale system of trade and licensing from
which patent holders could profit (the vast majority of agri-
cultural biotech patents, though not patents overall, belong
to the U.S. government and U.S. corporations).”* The
timing of this treaty was impeccable, as genetically modi-
fied crops were being introduced in the U.S. market.

GMOs—genetically modified organisms—are organ-
isms that have had their DNA altered by the introduction
of another species’ DNA to give them a desirable trait.
Genetically modified (GM) crops are generally engineered
to be resistant to pests, disease, herbicide, and drought.”®
Since their introduction, the proliferation of GM crops has
been swift; according to the USDA, corn containing a gene
for insect resistance constitutes 63 percent of plantings.24

GM crops are controversial on many levels. Besides
reduced biodiversity and the public health implications (for
example, the risk of creating super bugs resistant to pesticides),
much of the concern is over ownership and control. Most inde-
pendent seed companies have been acquired by corporations
(many having little to do with food, like petroleum and chemi-
cal companies), resulting in a small group of corporations own-
ing patents to most of the crops we eat.”” Due to international
agreements like TRIPS, this is not confined to the United
States. Crops are exported—very often to developing countries.
Those in favor of GMOs argue that they are producing better
quality and greater amounts of food, which poorer countries
desperately need. Critics of biotech argue that this cultivates
dependence and leaves the developing countries beholden
to the companies that are their main suppliers of food.”®

One such company is the Monsanto Company. In its cur-
rent iteration, Monsanto owns a range of seed varieties, pesti-
cides, and other products for the agricultural biotech industry.
It has become a symbol of a company with too much power;
over the years, few have done more than Monsanto to push the
boundaries of IP protection further into the public domain.
There have been antitrust lawsuits brought against it, like one
in 2008 after it acquired cotton seed breeder Delta & Pine
Land Co. (DPL). In the hearings, opponents of the merger
warned of a decreased incentive for innovation when competi-
tion is eliminated, emphasized the unfairness of restrictions on
seeds that contain both patented and unpatented components,
and criticized the United States’ lax enforcement of antitrust
law.*” Furthermore, in 1998, DPL along with the USDA’s
Agricultural Research Service secured U.S. Patent 5,723,765,
or “Control of Plant Gene Expression.”*® This is otherwise
known as the “terminator gene,” which makes seeds sterile to

ensure that farmers cannot replant them the following year.*’



Cautionary tales abound of farmers who incur the wrath
of companies. One such tale is that of Percy Schmeiser, a
Canadian farmer who was sued successfully by Monsanto for
growing Monsanto seeds that he had not purchased. Schmeiser
claimed he did not plant them and never marketed them as
that brand. Conceding the possibility that he was not aware
of the presence of the seeds, the Canadian Supreme Court
ruled against him on the grounds that “intention is irrelevant
to a finding of infringement.”* This case highlights not only
the far reach of seed conglomerates but also the dangers of
“genetic drift,” or GM seeds that, through natural occur-
rences, find their way to non-GM fields and reproduce.’’

The history of IP legislation for plants is long, compli-
cated, and politically charged. As Americans, the right to
IP is part of the foundation of our country. It is a reason
the United States has been at the forefront of innovation,
research, and progress. But it is important to know when we
have gone too far. A reverence for innovation can make us
overprotective of our intellectual property, undermining the
very thing we wish to defend. A key ingredient of innova-
tion is competition, without which no protection will suf-
fice to keep people creating and exploring. This is illustrated
by the state of things today; a small group of corporations
has a tight grip on the agriculture industry, having elimi-
nated most of the competition. It is encouraging to see the
organic movement picking up speed; it shows that consum-
ers want transparency and choice in the foods and products
they buy. We must find a way to strike a balance between
nurturing invention and defending the rights of consumers.

Molly Corman (molly.corman@gmail.com) received
her MLIS from the Pratt Institute in 2010. This paper was
written for LIS 613: Government Information Resources,
taught by Debbie Rabina.
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FEATURE

By the Authority Vested in Me

The Healthy Marriage Initiative and the Federal Government’s Historical

Love Affair with Marriage
Jennifer Scott Wills

n his 2004 State of the Union Address, President George

W. Bush mentioned, “A strong America must value the
institution of marriage. I believe we should respect indi-
viduals as we take a principled stand for one of the most
fundamental, enduring institutions of our civilization.”!
This was neither the first nor the last time the institution of
marriage would be discussed by that president, but it was
significant in its timing as it marked the beginning of his
administration’s push to have a “Healthy Marriage Initiative”
included as a provision in what would become Public
Law No. 109-171, or the Deficit Reduction Act of 2005.

The Healthy Marriage Initiative (HMI) provision ear-
marked $1.5 billion in federal funds to be given as grants over
a five-year period to secular and faith-based organizations
offering programs that promoted and strengthened mar-
riage. This is due in part to another provision of the Deficit
Reduction Act of 2005 which extended and expanded the
“Charitable Choice” policy allowing faith-based groups that
provide social services to receive federal funding.” These funds
and programs were intended as an extension of the We/fare
and Medicaid Reform Act of 1996 and were aimed at the
same individuals and families who were affected by programs
requiring work and self-sufficiency in return for federal aid.?
Jurisdiction over the program would fall to the Department
of Health and Human Services’ Administration for Children
and Families (ACF) and that agency was quick to define what
would be considered allowable activities in order to receive

HMI funds. The allowable activities were listed on its website:

e  Dublic advertising campaigns on the value of healthy mar-
riages and the skills needed to increase marital stability and
the health of the marriage.

e  Education in high schools on the value of healthy mar-
riages, healthy relationship skills, and budgeting.

e  Marriage education, marriage skills, and relationship
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skills programs, that may include parenting skills, finan-
cial management, conflict resolution, and job and career
advancement, for non-married pregnant women and non-

married expectant fathers.

e  Premarital education and marriage skills training for
engaged couples and for couples or individuals interested
in marriage.

e  Marriage enhancement and marriage skills training pro-
grams for married couples.

e Divorce reduction programs that teach healthy relation-
ship skills.

e  Marriage mentoring programs that use married couples as
role models and mentors in at-risk communities.

e  Programs to reduce the disincentives to marriage in
means-tested aid programs, if offered in conjunction with
any activity described above.

e  Conduct research on the benefits of healthy marriages and
healthy marriage education.

e  DProvide technical assistance to grantees who are imple-
menting any of the above activities to help them succeed.”

Defining “healthy” marriage

It might seem odd to some that the U.S. government, with

a legislative pool that is no stranger to infidelity scandals and
dissolved marriages, would set about the task of defining the
distinction between “healthy” and “unhealthy” marriages.
According to the ACF’s brochure on the program, Healthy
Marriage Initiative: Building Real Solutions for Real People, a
healthy marriage “is easy to spot.” It continues, “It is a marriage
that is built on a foundation where both spouses feel mutually
enriched and have a deep respect for one another. A healthy
marriage is defined also by the commitment from both spouses
to ongoing growth and the ability to communicate and effec-
tively resolve conflict. Managing conflict marks the difference



between couples who stay married and those who do not.”
Other proponents claim that a healthy marriage is simply a
heartfelt commitment to a spouse. © Everyone seems to agree
that a healthy marriage is set apart from an unhealthy marriage
by the absence of domestic violence and emotional abuse.

What is more important to the supporters of the HMI
are the ways in which marriage is beneficial to the conju-
gal couple and their family. ACF and other proponents of
HMI cite research showing that married individuals live
longer, happier, more financially secure lives; that their
children are more likely to go to college and less likely
to abuse drugs or alcohol or have their own broken mar-
riages; and that their communities have healthier citizens,
lower crime statistics, and less need for social services.

One does not have to dig deep to find a surplus of politi-
cal motivation for a federal initiative of this kind. The Deficiz
Reduction Act of 2005 was signed into being on the tenth anni-
versary of the Defense of Marriage Act of 1996 (DOMA), which
defined marriage for federal purposes as a union between one
man and one woman and gave states the ability to ignore the
legal status of same-sex marriages, even if the relationship was
considered to be a marriage in another state.” An interest in
and emphasis on the state of marriage in the United States,
which existed before DOMA, grew exponentially to become a
cornerstone of the conservative political agenda, with demand

for “healthy” marriage projects an inevitable outcome.

A history of federal involvement
in marriage
Legal marriage requires sanction from the individual states, in
license and ceremony, and has long been seen as solely within
their purview. However, “a 1996 report from the U.S. General
Accounting Office found more than one thousand places in the
corpus of federal law where legal marriage conferred a distinc-
tive status, right, or benefit.”® These benefits and obligations
cover immigration, citizenship, military service, tax policy,
and property rules as well as Social Security and veterans’ sur-
vivors benefits, intestate succession rights, and jail visitation
privileges.’
This is a far cry from the legislative landscape seen at
the country’s origin where the founding fathers assumed
that common sense would guide issues of marriage. This
held true, for the most part, until the Civil War. Common
sense in this case meant the Christian, monogamist mor-
als brought to the new world by the European colonists.
Marriage, and the federal government’s part in it, became
a hot topic in the period following the Civil War, when leg-
islators chose the wording of the Thirteenth Amendment
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very carefully in order to avoid usurping the head of house-
hold’s (the husband’s) role and jeopardizing the sanctity

and security of the marital union." This period also saw

the government begin to actively promote marriage as a
citizenship-building force in the resettlement camps of for-
mer slaves, who were legally prohibited from marrying prior
to the Emancipation Proclamation, resulting in the creation
of the Freedman’s Bureau in 1865. This new federal agency
was charged with both the economic and moral oversight
of the freed slaves, much of which was concerned with their
marital status—issuing multitudes of marriage licenses, per-
forming wedding ceremonies officiated by army chaplains,
and issuing tracts filled with messages about the proper roles
of the new husband and wife to each other and society."!

This citizenship-building function of marriage would con-
tinue to be used for the next century as a way of influencing
groups—Native Americans, immigrants, and religious groups
among them—as the country grew and its leaders established
terms for the exclusion and inclusion of new citizens. And even
though federal laws affecting marriage—prohibiting polygamy,
prohibiting interracial marriage, offering tax incentives for
married couples, affecting survivor benefits, and the rest of
the bits and pieces leading up to the current number, men-
tioned earlier, of legislation on the books—continued to grow
apace, they could not outrun the country’s divorce rate which
reached the status of 50 percent of all marriages in 1981."

Beginning in the 1960s the nation’s courts began repealing
some of the more dubious laws, both state and federal, regard-
ing marriage, such as the U.S. Supreme Court’s ruling in the
case of Loving v. Virginia in 1967, which ended all race-based
legal restriction on marriage in the United States by declaring
such restrictions unconstitutional.> Almost thirty years later,
the 104™ Congress, alarmed by the Hawaii State Supreme
Court’s ruling in Baehr v. Miik that indicated the state must
show a compelling interest in prohibiting same-sex marriage,
would fast-track legislation through both of its conservative
Republican-dominated houses that would become DOMA,
making clear their purpose to standardize heterosexual mar-
riage. Representative Bob Barr (R-GA), one of the bill’s pri-
mary sponsors, confirmed this by saying, “[TThe bill amends
the U.S. Code to make explicit what has been understood
under federal law for over 200 years; that a marriage is the
legal union of a man and a woman as husband and wife,
and a spouse is a husband or wife of the opposite sex.”'

In the fourteen years since President Bill Clinton signed
DOMA into law, the popular and legislative debate over
same-sex marriage has become the front line in the tumultu-
ous domestic relationship between the federal government
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and the institution of marriage. Four separate constitutional
marriage amendments have been introduced since 2002, but
all have failed to travel far along the path to ratification. And
with the judicial fracas surrounding California’s Marriage
Protection Act of 2008—Dbetter known as Proposition 8—as
it wends its way toward the U.S. Supreme Court, mar-

riage remains on the forefront of federal consciousness.

It was in this state of affairs—record increases in divorce
rates, a drop in initial marriage rates, and what the admin-
istration felt to be an assault on traditional marriage—that
the HMI was conceived and nurtured. Wade Horn, assis-
tant secretary for Children and Families, Department
of Health and Human Services, summed up the Bush
administration’s feelings when he testified that “the good
news is that in a remarkably short period of time we have
moved past the question of whether government ought to
be involved in supporting healthy marriages to the ques-
tion of how. There are many problems worth attending to,
but strong and healthy marriages are the bedrock of strong
and healthy societies, without which we will forever be
seeking new programs and services to cope with the ever-

increasing social problems that result from their absence.”"

Criticism of HMI

From the beginning, HMI has met with criticism ranging from
mild skepticism to abject disdain, with most of the detractors
focusing on two areas of concern: the program’s ties to welfare
reform and its focus on lower-income families, and what they
see as the intrusion of federally funded public policy into what
is essentially a private institution.

New York Times columnist Laura Kipnis represented the
opinions of some critics by asking, “And what of all the mil-
lionaires in failing marriages or flecing commitment? Where
are the initiatives devoted to rehabilitating this afflicted
group? Sorry, they’re on their own in the romance depart-
ment. In this administration, the economic benefits filter
upward, the marital meddling filters down.”'® Other crit-
ics point to the fact that there are equal amounts of social
research to show that encouraging individuals to marry or
stay married can cause anxiety and stress levels to rise and
have negative effects on their children.'” There has even been
criticism from within the legislative branch that created the
initiative in the form of a Government Accountability Office
(GAO) report to the House Ways and Means Committee.

In it, the GAO suggested the Department of Health and
Human Services needed to develop a risk-based monitor-
ing approach in its program oversight in order to keep bet-
ter tabs on the types of programs that received funding from

DttP: Documents to the People  Winter 2010

the program and to guard against duplicate funding.'®

Still, other critics point to the government’s own statistics
that show the initiative has thus far been less than successful in
increasing marriage rates or decreasing divorce rates. Though
only indicative of the first two years of the five-year program,
2008’s National Vital Statistics Report from the Centers for
Disease Control and Prevention shows that marriage rates actu-

ally fell from 7.3 percent in 2006 to 7.1 percent in 2008."

New administration’s response
The year 2010 marks the end of the original five-year plan for
the Healthy Marriage Initiative, and according to President
Barack Obama’s 2011 budget, released on February 1, 2010,
the end of the program itself. In its place, the budget “estab-
lishes a Fatherhood, Marriage, and Families Innovation Fund
to support States’ development, implementation and evalua-
tion of a) comprehensive responsible fatherhood programs that
rely on strong partnerships with community-based organiza-
tions; and b) comprehensive family demonstrations geared
towards improving child outcomes. The current Healthy
Marriage and Responsible Fatherhood funds will be redirected
to this more comprehensive effort.”* This indicates that while
funds will still be directed to families, under the new adminis-
tration, these funds will be directed more toward programs to
help children rather than marriage as an institution.

And thus, the soap opera love affair between the federal

government and marriage continues.

Jennifer Scott Wills (jwills@cityofboise.org) is a 2010
graduate of the University of Washington and is Teen
Services Librarian at the Boise Public Library. This paper
was written for LIS 526, Government Publications,
taught by Amy Stewart-Mailhiot.
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FEATURE

The Cost of Free Access

to Information

The Controversy over PACER and Open Access to Court Documents

Adrienne A. De Witt

I n 2009, President Barack Obama issued a Memorandum
on Transparency and Open Government, stating that
“Information maintained by the federal government is a
national asset . . . My administration will take appropriate
action . . . to disclose information rapidly in forms that the
public can readily find and use.”’ Implementation of this
memorandum requires “each agency [to] take prompt steps to
expand access to information by making it available online in
open formats.”” But “open access” does not necessarily trans-
late to cost-free access. Whether the judiciary should provide
electronic court documents via the Public Access to Court
Electronic Records (PACER; www.pacer.gov) website

free of charge is currently one of the most controversial

issues in the government documents world. The follow-

ing will introduce PACER and its access fees, give a brief
explanation of why this controversy is relevant to govern-
ment documents librarians, and consider the issue his-
torically while articulating potential privacy issues.

PACER is “an electronic public access service that allows
users to obtain case and docket information from federal,
district, and bankruptcy courts, and PACER Case Locator
via the Internet.”® While there is no restriction on who can
access PACER, there is a mandatory fee of eight cents per
page.4 There are certain exemptions to the fee, such as for
nonprofit organizations, educational institutions, pro se
litigants, court appointed pro bono attorneys, and alterna-
tive dispute resolution pro bono neutrals.” Users granted
an exemption for public access are instructed to not sell for
profit the information retrieved, and the information cannot
be transferred without express agreement from the court.®
Exemptions may be revoked at any time, and may have a
limited duration.” A recent fee change allows free access for
those who charge less than ten dollars a quarterly period.®

The PACER fee system has created vocal opposition.
Helmed by Senator Joe Lieberman (I-CT) and open

government activist Carl Malamud, opponents of PACER
focus primarily on the issue of transparency; that is, a truly
democratic government requires free access to all public docu-
ments. Malamud is the force behind the highly critical RECAP
(PACER spelled backwards) website (www.recapthelaw.org)
that cites judicial opinions and legal precedent to bolster

their position of cost-free public access.” Those critical

of PACER point to common law and First Amendment
jurisprudence in order to bolster their position that fee-

based access is tantamount to no access. “Equal access

is . . . essential to equal representation in our adversarial
system.”'” A fee-based system risks the possibility that

only those who can afford the law will have access to it,

and those who cannot will be denied equal justice."'

Besides the policy arguments, there is also the contention
that PACER's fee system is unlawful. While most govern-
ment documents fall under the authority of Title 44 of the
U.S. Code, PACERs critics argue that it is controlled by the
E-Government Act of 2002. Critics argue that the manda-
tory fee contravenes both the intent and the language of the
act."” While the focus of the E-Government Act is primarily on
electronic access to government agencies, Congress took the
opportunity to use the act to modify the formerly mandatory
fee structure for online court documents. The language of the
act, however, requires the fee to be used “only to the extent
necessary.”'> PACER’s opponents argue that the language
of the act proves the congressional intent to allow minimal,
or possibly cost-free, public access to court documents.'

The ambiguous interpretation of the words “only to the
extent necessary” has fueled the umbrage taken by PACER’s
critics. Senator Lieberman, a member of the committee that
drafted the E-Government Act, stated that “seven years after the
passage of the E-Government Act, it appears that little has been
done to make these records freely available—with PACER
charging a higher rate than 2002.”"5 Moreover, critics contend
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that the amount of money PACER generates far exceeds the
cost of website maintenance and upkeep.'® Finally, there is
dispute over the definition of a “page.” While pages in PDF
files are easily discernable, docket reports can lack pagination.
Critics claim that the longer the docket, the more the expense,
and that “there was no way to know before loading the page.”"”

The Judicial Conference of the United States is the pri-
mary supporter of PACER user fees. In a response letter to
Senator Lieberman’s query, it was noted that the fee system
encourages public access “while recognizing that such access
cannot be free of charge.”'® But besides the cost of upkeep,
the conference argued that the legislative intent was to sup-
port PACER with user fees and not through general taxa-
tion."” There was a concession to the change of the mandatory
language; however, there was no intent to alter the congres-
sional policy “that the EPA (electronic public access) program
recoup its cost of services provided by a reasonable fee.”*
Finally, the conference pointed out the many exemptions to
the fee, including the $2.40 maximum charge for any single
document and the general availability of judicial opinions.*'

Having outlined both sides of the issue, it becomes neces-
sary to consider the relevance of the PACER controversy to
a government documents librarian. In the government docu-
ments world, case law and documents are unique. Unlike other
government documents, court documents are not authored
by the government and then distributed to the people; rather,
court documents begin with the people who turn to the gov-
ernment for redress of a case in controversy. But despite the
personal nature of court documents, “it is clear that the courts
of this country recognize a general right to inspect and copy
public records and documents including judicial records and
documents.””* First Amendment jurisprudence states that there
is a qualified right of access to court documents.*

Yet, despite the acknowledgment of the fact that court
documents are legally important public documents, govern-
ment documents librarians often have little experience with the
care and maintenance of court documents. While noting the
exception of U.S. Supreme Court decisions, court documents
are not distributed through the Federal Depository Library
Program (FDLP). Rather, court documents are filed and kept
by the clerk of the court. Prior to PACER and state electronic
access mechanisms, a citizen had to physically go to the court
and ask the clerk of the court for the case file. Today, within
the federal system and selective state courts, a citizen seeking
court documents can go online to find court information.

Now, because court cases are no longer kept hidden
within courthouse walls, government documents librar-

ians have the potential of including court documents within
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the virtual federal depository library. Because it is the stated
policy of the FDLP to require free and unrestricted public
accessibility to federal documents “regardless of format,” it is
reasonable to argue that, in the future, the FDLP will include
access to PACER under its umbrella of required electronic
government databases. > Instead of going to the courthouse,
litigants may turn to their federal depository library to access
court records, and it would be the responsibility of the gov-
ernment documents librarian to assist in that search. Thus,
government documents librarians also have an interest in the
issue of whether PACER should charge a user access fee.

And so, in order to help develop a potential solution to
the dispute, it is necessary to consider how citizens accessed
court documents prior to the Internet. Historically, court
clerks were not authorized to charge lawyers, journalists, land
title companies, creditors, credit agencies, or other inter-
ested parties who sought access to records.” But freedom
of access does not mean freedom to copy. Court records
could be copied, but at a charge, and these charges could be
extremely expensive; in 1853, a court document copy was
ten cents a page, with more recent copies costing as much
as fifty cents per patge.26 Of course, users seeking access to
the documents assumed the cost of the photocopies.

Historical antecedents notwithstanding, the PACER
program was never a designed as a cost-free database. PACER
can trace its origins to a 1989 pilot program meant to pro-
vide Public Access to Court Electronic Records systems for
individual bankruptcy and district courts.”” The next year,
Congress appropriated funds that “authorized the federal
judiciary to build a system furnishing remote access to court
records using funds generated by access fees.”*® The funds
were to be deposited into “a special fund for information
technology projects.”” This first fee for public access to a
dial-in bulletin board was one dollar a minute.* It should be
noted that Congress allocated no money for start-up costs.”!

The Public Access to Court Records project was so suc-
cessful that by 1993 Congress asked the judiciary “to equip
all courts, as rapidly as is feasible, with the capacity for mak-
ing such records available electronically and for collecting fees
for doing $0.32 This early system, however, was completely
decentralized. In order to find and retrieve court documents,
it was necessary to know the court and the jurisdiction.”
The fee system also continued; however, by 1995, the rates
decreased to seventy-five cents per minute, and in 1996, to
sixty cents per minute.>* As the system became more popu-
lar, the courts developed a national search engine, and in
1997, the U.S. Party/Case index was online.*® The PACER
web interface was created in 1998, and was combined with



the U.S. Party Index.*® At that time, the Judicial Conference
set a fee for Internet access at seven cents per page.”’

In 2002, Congtess passed the E-Government Act. This
act was primarily intended to impact government agen-
cies other than the judiciary, but Section 205 prescribes
the requirements for electronic information distribution of
federal court records.”® Courts were instructed to maintain
individual court websites that include online rules, telephone
information, docket information, and “access to the sub-
stance of all written opinions issued by the court, regardless
of whether such opinions are to be published in the offi-
cial court reporter, in a text searchable format.”” Congress
expressly stated that “each court shall make any document
that is filed electronically publicly available online,” but gave
the courts the option to convert paper filings to electronic
format (“A court may convert any document that is filed
in paper form to electronic form.”—emphasis added).*

The act, however, did not eliminate the fee system, but
did change the mandatory language previously articulated
in the 1992 Judiciary Appropriations Act. The new language
indicates congressional deference to the judiciary in deter-
mining its own fee structure for electronic accessibility:
“COST OF PROVIDING ELECTRONIC DOCKETING
INFORMATION.—Section 303(a) of the Judiciary
Appropriations Act, 1992 (28 U.S.C. 1913 note) is amended
in the first sentence by striking ‘shall hereafter’ and inserting
‘may, only to the extent necessary.””*! The E-Government Act
did not negate the fee structure; rather, it gave deference to
the judiciary to determine what fee, if any, should be applied.

Notably, the Judicial Conference has not allowed the fee
structure to sit stagnant. Changes to the fee structure began
even before the E-Government Act’s implementation. In 2001,
the Judicial Conference gave approval to the provision that
“attorneys of record and parties in the case shall receive one
free electronic copy of all documents filed electronically, if
receipt is required by law or directed by the filer.”** Further
changes included a thirty-page cap on per-document charges,
but this cap was broadened in 2003 to include all case docu-
ments, “including docket sheets, and case-specific reports, with
the exception of transcripts of federal court proceedings.”*
In 2003, the Judicial Conference articulated its list of exemp-
tions, but directed the courts to “not exempt local, state or
federal government agencies, members of the media, attorneys
or others who are not members of the specified group(s).”**
According to a 2005 PACER brochure, fees for electronic
access were set at the current price of eight cents per page.*’

PACER may have always been a pay-to-play system,
but this is not to say that the Judicial Conference has been

The Cost of Free Access to Information

completely opposed to free public access. In 2008, the con-
ference, along with the Government Printing Office (GPO),
experimented with the possibility of free access by allowing
seventeen libraries nationwide to grant to their patrons PACER
documents without the requisite fee.® This experiment,
however, came to an abrupt end when twenty-two-year-old
computer programmer Aaron Swartz installed a small PERL
script that “cycled sequentially through case numbers, request-
ing a new document from PACER every three seconds.”®’
Swartz was able to download 19,856,160 pages of government
documents before the government pulled the plug on the proj-
ect.”® Swartz promptly donated these documents to public.

resource.org, Carl Malamud’s open government initiative.*’

This incident has been dubbed “The Great Court
Records Caper.”*® After shutting down the experiment,
the GPO immediately contacted the FBI, alleging that
PACER had been “compromised.”' The FBI’s decision to
investigate was based on the assertion that “Aaron Swartz
would have known his access was unauthorized because it
was with a password that did not belong to him.”* Swartz
countered that his program ran on a library computer, stat-
ing that “ic’s pretty silly to go after people who used the
library to get access to public court documents.”® Swartz
declined FBI requests for an interview on the issue, and
eventually the investigation was dropped.*® It is impor-
tant to note that none of the nearly twenty million records
that Swartz downloaded was neither sealed nor private.”

The Great Court Records Caper did more than illus-
trate how possessive the Judicial Conference and the GPO
are toward court documents. The event also brought the
issue of privacy to the forefront of the free access debate.
Online access to court documents has always had the issue
of privacy attached to it, for the simple reason that court
documents are full of sensitive personal information. In
an effort to quell privacy concerns, the E-Government Act
recognized the issue of privacy by vowing “to protect pri-
vacy and security concerns relating to electronic filing of
documents and the public availability under this subsec-
tion of documents filed electronically.”*® The Judicial
Conference has both acknowledged the potential for con-
flict between personal information and electronic access
and has enacted privacy policies intended to balance the
need for accessibility and the personal right to privacy.”’

In September 2001, the conference adopted a privacy
policy “that required court filings to be as available elec-
tronically to the same extent as they are in the courthouse,
provided that certain personal identifiers are redacted
from those filings by the attorney of the party making
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the filing.”® These “personal identifiers” include the first
five digits of a social security number, financial accoun-
tant numbers, the name of a minor, the date of a person’s
birth, and in criminal complaints, the home address.”’
By the end of 2007, the redaction requirement was incor-
porated into the Federal Rules of Civil Procedure.”

Drafting a rule requiring redaction did not result in the
courts taking a positive role in the privacy policy. The gist
of the federal privacy policy places the onus of responsibility
“onto the litigants and the lawyers who generate and file the
documents.”®" The Judicial Conference expressly stated that
“the litigants and lawyers are in the best position to know
if such information is in the filing, and if so, where.”® The
conference further argued that placing the responsibility on
the licigants has the additional benefit of forcing restraint
onto parties for including such information.* Finally, the
conference found that placing the burden onto the courts
is patently impractical and could potential compromise the
court’s neutral role.®* In the end, the conference refused to
implement any filter or other uniform system of redaction.®

The Judicial Conference’s decision to place the burden
of redaction on litigants has been highly criticized. Malamud
found “thousands of documents in which the lawyers and
courts had not properly redacted personal information like
Social Security numbers, a violation of the courts’ own
rules. There was data on children in Washington, names
of Secret Service agents, members of pension funds and
more.”® Moreover, the Judicial Conference’s assertion that
involved parties and attorneys are in the best position to
know if personal information is involved fails to consider
the possibility of nonparty case involvement. As an example,
should the landlord of a large apartment complex declare
bankruptcy, all of his leasehold records might need to be
entered into evidence. Tenants” personal information would
then become part of the record and published electroni-
cally, all without the tenants’ knowledge or consent.®”

As the federal system wrestles with access, price, and
privacy, state courts are also entering into the world of elec-
tronic court document access. Currently, many states have
created a fee structure similar to, if more expensive than, the
PACER system.®® Some state courts have compromised by
creating qualified cost-free access to court documents. The
Maryland Court System, for example, has implemented a ver-
sion of qualified access by allowing free searches, but reserv-
ing the right to charge a fee “if two or more hours of effort
[are] required to provide the requested access.”®’ Maryland’s
rules on redaction, however, are slightly broader than its
federal counterpart. While it is the federal government’s
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policy to redact the names of all minor children, Maryland
will only do so if the child is involved in an adoption pro-
ceeding, a delinquency proceeding, underage pregnancy, or
a victim of abuse or neglect.70 Maryland’s privacy policy,
however, echoes that of its federal counterpart by placing
the burden of redaction onto the litigants and lawyers.”!

In the end, the conflict between a completely cost-free
PACER and those who support a fee-based system has thrown
light onto documents that were once firmly held within the
courthouse walls. Both sides have reasonable arguments, and
historical analysis fails to provide a clear answer. Finally, there
is a strong need to balance the right to full and open electronic
access and the right to protect personal information. Until
the Judicial Conference implements a filter or other uniform
system of redaction, perhaps the paywall is most effective
means of protecting private information. But fee-based or
not, PACER will provide a link between court documents and
government document librarians that did not previously exist.

Adrienne A. De Witt (aadewitty@aol.com) is a graduate
of Valparaiso School of Law and a member of the
Indiana Bar. Currently, she is an MLS candidate at
Indiana University School of Library and Information
Science, with an expected graduation date of June
2011.This paper was written for S525: Government
Information, taught by Andrea Morrison.
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ASERL Proposal for Regional
Management of Federal
Depository Library Collections

Judith C. Russell

his continues to be a time of significant change for libraries

that participate in the Federal Depository Library Program
(FDLP). Changing environments often create opportunities to
act collaboratively to address common concerns. In this spirit,
Association of Southeastern Research Libraries (ASERL) mem-
bers representing both regional and selective federal depository
libraries met in November 2009 and agreed to plan collectively
for management of their federal document collections.'

They affirmed that the federal documents collections
in the southeast region are valuable assets for the holding
library and the state where each collection is located. They
also acknowledged that these collections are an asset to the
region and agreed that regional collaboration could lead to
more effective management and udilization of federal docu-
ments. To be effective, regional planning requires collabora-
tion with all federal depository libraries in the ten state region
represented by ASERL, as well as the Virgin Islands and
Puerto Rico.” Approximately 20 percent of all federal deposi-
tory libraries are in this region. This includes twelve regional
depository libraries and 248 selective depository libraries.

The ASERL Deans FDLP Task Force was established to
prepare a discussion draft as a means of starting a dialogue
between library deans and directors, documents librar-
ians, and others about how to effectively manage the extant
FDLP collections as a regional asset. > The Task Force was
instructed to make sure its proposals were in compliance
with 44 U.S.C. because changes in the legislation govern-
ing the FDLP are unlikely to occur in the near future.

A document proposing options for standardizing and sim-
plifying the FDLP collection management processes within the
region was approved unanimously at the April 2010 ASERL
meeting and posted on the ASERL website.” A survey was
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developed, seeking comments on the proposal section by sec-
tion.® Presentations about the discussion draft were made at
the American Library Association and American Association
of Law Libraries annual meetings. Deans and documents
coordinators at each of the twelve regional depository librar-
ies were encouraged to notify the directors and documents
coordinators in each of their selective depository libraries to
inform them about the proposal and seek their comments.
Notifications were posted to Regional-L and GOVDOC-L
to advise the community of the proposal and seck their com-
ments. In early August, ASERL hosted a one-day FDLP
summit, followed by a working session to discuss specific
aspects of the proposal and identify ways to improve it.
Highlights of the discussion draft include:

e A brief overview of the law governing various aspects of
the FDLP program, specifically focusing on requirements
for managing FDLP collections;

e A recommendation to expand ASERLs “center of excel-
lence” model to build two comprehensive-as-possible,
cataloged FDLP print collections held collaboratively
across libraries in the southeast;” and

e  DProposals for new, standardized processes for managing
the disposition of FDLP documents within the region
to reduce workload, balanced against a more robust acqui-
sitions process that emphasizes established local collection
development needs.

The proposal also affirms that the best means of provid-
ing broad public access to these federal documents collec-
tions is through online access to digital and digitized copies.
Therefore, the management of the tangible collections should



ASERL Proposal for Regional Management of Federal Depository Library Collections

include efforts to support or participate in initiatives to cre-
ate a comprehensive digital collection in the public domain.

Furthermore, it states that the superintendent of docu-
ments should support management of depository collections
by identifying or creating cataloging records for the retrospec-
tive (pre-1976) publications that are included in the FDLP.
Combined with the records already available in the Catalog of
Government Publications, this would provide an official defini-
tion of the contents of a comprehensive FDLP collection, both
for management of tangible collections and for digitization.

It must be emphasized that this proposal does not imply
that there will be only two regional depository libraries in
the southeast region. Rather, it means that among the twelve
regional depository libraries in the southeast, with the volun-
tary assistance of some selective depository libraries, there will
be collaboration to take responsibility for cataloging a portion
of the collection and for retrospectively acquiring the items
necessary to make that portion as complete as possible within
the limitations of available content and resources. Regional
depository libraries will continue to comply with the legal

requirements to retain their print and microform collections.

Next steps
As a result of the survey, the FDLP summit, and the FDLP
working session, changes in the discussion draft will take place.
Some changes have already been identified and seem to reflect
substantial consensus. Several issues remain open and are being
addressed through dialogue with the regional documents coor-
dinators and others. A revised proposal will be issued and cir-
culated for additional review and comment before the proposal
is approved.

Meanwhile, implementation plans are being formulated:

e state plans are being reviewed and common language is
being prepared so that existing plans can be modified
to support the regional planning effort and states, like
Florida, that do not currently have plans will have recom-
mended language to use as they develop a state plan;

o the University of Florida is developing a web-based tool to
support the common regional disposition processes; and

o regional depository libraries and some selective depository
libraries in the southeast region are assessing their collection
strengths in preparation for identifying the areas in which
they will establish new centers of excellence to support the
development of two comprehensive-as-possible, cataloged
FDLP print collections.
While there is still work to do to complete the proposal

and have it accepted, and then much more work to implement

it, this proposal is an affirmative effort to work collaboratively
to improve the management and utilization of federal docu-
ments collections in the southeast region, while remaining in
compliance with 44 U.S.C. The ASERL members hope it will
also stimulate discussion, and action, in other regions as well.
Suggestions for ways to improve the proposal are welcome.

Judith C. Russell (jcrussell@ufl.edu), Dean of University
Libraries, University of Florida.
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and inventorying their holdings for those agencies and
conducting research to identify other publications from
those agencies that are missing from their collections.
The centers have committed to obtaining the missing
items, if possible, in order to establish a comprehen-
sive collection of publications from these agencies as a

resource for their own university, the state, and for the

southeast region. In addition, the University of Florida
has committed to the digitization and provision of
online public access to the documents in its center of
excellence collection. Additional information about the
centers of excellence is available in the discussion draft

on pages 5 and 6.
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“We will not be a pawn
in someone else’s game.
We will always be Afghanistan.”

— Ahmad Shah Massoud
Assassinated Afghan Commander

The desert plains and stark mountains of Afghanistan have served as a backdrop to war for mare than
three decades—with no end in sight. While insurgents have battled with and against foreign powers,

the political and military machinations behind the struggles have often been shrouded in mystery and
misinformation. Now, a new online collection provides unrivaled insight Into the global issues and events
that defined the late 20th century, Including Afghan conflicts.

FBIS Dally Report Annexes, 1974-1996, an essential complement to FBIS Daily Reports, 1974-1996,i5a
comprehensive broadcast and news resource featuring detalled, often first-hand reporting from around the
globe, This one-of-a-kind archive offers content previously unavallable outside the intelligence community
and other Federal agencies, including clandestine broadcasts, and casts a new light an the Soviet withdrawal
from Afghanistan, Middle East crises and negotiations, the secret acquisition of radar systems by the Peoples
Republic of China, and much, much more. Available to students, faculty and other researchers for the

first time, these Annexes—translated into English as needed-—are an invaluable addition 1o a venerable
resource, and a potent tool for international studies, political science and world history.

For more infarmation or to request a free trial, call 800.762.8182;

emeil sales@readex.com or visih www.readex.com, m I
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Public Health Service Act

Federal Food, Drug, and Cosmetic Act

Indian Health Care Improvement Act

The new Health Care Reform legislation is complex and substantially amends
many existing laws. Understanding how and where the pieces of Health Care
Reform fit can be very difficult and time-consuming... until now!

Introducing four new law compilations containing major provisions enacted by,
and major Acts amended by, the new health care reform legislation, covering:

Selected Provisions of the Patient Protection and Affordable

Care Act (in U.S. Code format)
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Each volume in this series represents the most accurate and current
statement of the laws it covers. In the case of U.5. Code provisions, each section
is followed by a note indicating every public law provision which added or
amended such section.

Acts in this form are often difficult or impossible to find elsewhere!
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