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The Legacy of Korematsu

A Story of Confinement and Vindication, As Told through Archival Documents

Michael Maitland

I n February 1942, President Franklin Roosevelt issued Exec-
utive Order No. 9066 authorizing the exclusion of certain
citizens from the west coast of the United States. That order
began a cascade of other measures that culminated in the dis-
placement and internment of approximately 120,000 Japanese
Americans and people of Japanese ancestry.' Fred Korematsu, a
native-born citizen of the United States and resident of Califor-
nia challenged the legality of the order in a series of cases and
appeals that eventually ascended to the US Supreme Court. In
the culmination of those disputes, Korematsu v. United States
(hereinafter “Korematsu I”), the Supreme Court upheld his
conviction.”

This decision is widely condemned and comprises a mere
handful of decisions considered by scholars to be so flawed that
they are “anti-canon.” Justice Stephen Breyer has remarked
that the case is often included among the three worst decisions
ever issued by the Court and that it is “so thoroughly discred-
ited that it is hard to conceive of any future Court referring to
it favorably or relying on it.”

This writing encompasses an exploration of research and
source documents to give insight into the case and its plain-
tiff, Fred Korematsu, as well as the roles other branches of our
tripartite government played in the outcome. The source docu-
ments tell a story of confinement and vindication that devel-
oped over a period of nearly forty years, and still has relevance
to the present day. This story concludes by considering the reso-
lution and reconciliation that may have existed for Korematsu,
and contemplates an incident where substantial consideration is
given to the providence of a single memorandum and ensuing
footnote which was carefully preserved as part of the histori-
cal record. As the conclusion will demonstrate, archivists and
information managers played a legitimate and significant role
in preserving and protecting the documents that advanced this
story, its outcome, and, to a degree, the civil liberties of us all.

Fred Korematsu

Fred Korematsu was a first-generation American, or “Nisei,”
born in 1919 to Japanese immigrants. His family ran a flower
nursery and Fred and his brothers worked in the family busi-
ness from a young age. In June of 1941, as tensions rose between
the United States and Japan, Korematsu attempted to serve in
the US Army but was not permitted to enlist.” When Execu-
tive Order 9066 was issued on February 19, 1942, Korematsu
sought to avoid exclusion and internment by going into hid-
ing, even having surgery on his eyelids to make himself appear
more Caucasian.® His attempts were unsuccessful, and he was

arrested in May 1942.

Executive Actions

Executive Order No. 9066, promulgated by the president,
authorized the secretary of war “to prescribe military areas in
such places.. . ., from which any or all persons may be excluded,
. . . subject to whatever restrictions the Secretary of War or the
appropriate Military Commander may impose in his discre-
tion.”” On March 2, 1942, the “military areas” contemplated
by the Executive Order were established by General DeWitt
by Public Proclamation No. 1. The proclamation described the
military areas and forewarned those affected, including those
of Japanese ancestry, that they would “by subsequent proclama-
tion be excluded from Military Area No. 1.” Military Area No.
1 was defined with specificity in the proclamation, but essen-
tially encompassed the entire west coast of the United States,
running along the coastlines of California, Oregon, and Wash-
ington and stretching inland from the Pacific Ocean approxi-
mately one hundred miles.

The proclamation also advised that people of Japanese
ancestry would not be excluded from, nor face “prohibition
or regulation or restriction” within, Military Area No. 2,
which encompassed areas further inland. Korematsu himself
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considered moving to Arizona, but would not leave when he
could not convince his girlfriend to go with him.®

Executive Order No. 9102 soon followed, establishing the
War Relocation Authority and tasking it with effectuating “a
program for the removal [of persons designated in Executive
Order 9066] and for their relocation, maintenance and super-
vision.” The window for voluntary evacuation closed abruptly
a few days later, and those who had not relocated were prohib-
ited from leaving and were soon ordered to report to relocation
centers.

Fred Korematsu lived in Alameda County, California, and
was required to report to a “civil control station” by Civilian
Exclusion Order No. 34. After he was discovered, Korematsu
was held temporarily at Tanforan Assembly Center, a racetrack
where people were housed in former horse stables, before being
moved to the Central Utah War Relocation Center in Topaz,
Utah.!

Congressional Action
Even before the president issued Executive Order 9066, Con-
gress had been discussing proposals to exclude or imprison peo-
ple of Japanese ancestry within the United States. On Febru-
ary 13, 1942, Senator Stewart introduced Senate Bill S. 2293,
which sought the incarceration of all Japanese people within
the country, stating, “the time has arrived when we should deal
sternly with the Japanese in this country.”’' On February 18,
1942, Senator Rankin referred to the ongoing war in the Pacific
as a “race war” and said that he supported confining “every Jap-
anese in America” to a concentration camp before exiling them
altogether.'”” The president bypassed Congress, and Executive
Order 9066 followed the next day.

However, the military and the President turned to Congress
a few weeks later to legislate criminal penalties for attempts to
circumvent Executive Order 9066. In the wake of the Pear]l Har-
bor attacks, Congress eagerly complied. On March 19, 1942,
both chambers passed companion bills with little meaningful
debate."? Public Law 77-503 was signed into law on March 21,
1942 and made it a crime to violate the restrictions imposed by
the president or a designated military commander.'

Judicial Action
After his arrest for the recently engendered crime of not evacu-
ating or reporting for internment, Fred Korematsu was con-
victed and sentenced to five years of probation. He brought a
legal challenge with the help of the ACLU and appealed his
conviction to the Ninth Circuit.

In its ruling on Korematsu’s appeal of his conviction, the
Ninth Circuit relied upon the Supreme Court’s recent prece-
dent in Hirabayashi v. United States, which had upheld curfews
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applied to those of Japanese ancestry."” The Ninth Circuit issued
their opinion in Toyosaburo Korematsu v. United States stating
that “under the Constitution the government of the United
States, in prosecuting a war, has power to do all that is neces-
sary to the successful prosecution of a war although the exercise
of those powers temporarily infringe some of the inherent rights
and liberties of individual citizens.”'®

This holding in the Ninth Circuit set the stage for an
appeal to the Supreme Court. In 1944, and as previously dis-
cussed, the Supreme Court upheld Korematsu’s conviction
in a decision referred to as “legalization of racism.”"” Writing
for the majority, Justice Black stated, “The military authori-
ties, charged with the primary responsibility of defending our
shores, concluded that curfew provided inadequate protection
and ordered exclusion.”'®

At least in part, the Court relied on General DeWitts
Final Report: Japanese Evacuation from the West Coast (here-
inafter “Final Report”), which outlined DeWitts arguments
in favor and in defense of internment."” DeWitt’s Final Report
encompassed the thrust of his argument that the internment
of people of Japanese ancestry was required by military neces-
sity. DeWitt’s Final Report contained accounts of surreptitious
signaling and contraband,? and it maintained that the Japa-
nese population was “ideally situated with reference to points
of strategic importance, to carry into execution a tremendous
program of sabotage on a mass scale.””!

The government lawyers who entered DeWitts report
before the Court were not convinced as to its conclusions or
support. In their brief, they sought to distance themselves from
the report, stating that they relied on it only for “statistics and
other details.”*? An internal memorandum, which gave rise to
that footnote, stated that the Justice Department had “substan-
tially incontrovertible evidence that most important statements
of fact advanced by General DeWitt . . .
furthermore that General DeWitt had cause to know, and in

were incorrect, and

all probability did know, that they were incorrect at the time
he embodied them in his final report.”* This revealing memo-
randum, maintained in the record, established that the govern-
ment lawyers charged with defending the government had evi-
dence that the underlying imputations that justified internment
were false. Except for the obscure footnote, this information
would not be revealed to the Court.

On the same day that the Court issued its ruling upholding
the conviction of Korematsu for violating the exclusion order,
the Court released its opinion in Ex parte Endo, holding that
continued detention of loyal citizens by the War Relocation
Authority was not permissible.”* But, by the time the Court
issued its opinion, the direction of the war had already turned
in favor of the Allied forces. The day before the Court issued



its opinions, Executive Order 9066 and the related orders and
proclamations were rescinded in Public Proclamation No. 21,

effectively initiating the unwinding of internment.?

Commission on Wartime Relocation and
Internment of Civilians

In 1980, Congress established the Commission on Wartime
Relocation and Internment of Civilians (CWRIC) to con-
duct an official study of Executive Order 9066. In 1983, the
CWRIC issued their report Personal Justice Denied after twenty
days of public hearings. The Commission reviewed and con-
sidered countless documents in the archival record, including
the aforementioned memoranda and footnotes entered before
the Supreme Court. In their report, the Commission concluded
that the internment of Japanese Americans was not justified by
military requirements or fear of sabotage, but instead was the
result of “race prejudice, war hysteria and a failure of political
leadership.”*® The Commission recommended monetary repa-
rations and a public apology to those interned.

Civil Liberties Act of 1988

The “Civil Liberties Act of 1988” acknowledged “the funda-
mental injustice of the evacuation, relocation, and internment,”
apologized and sought to “make restitution.””’ Signing the bill
into law, president Ronald Reagan recognized that the intern-
ment was “based solely on race” and referred to it as a “grave

wrong” and a “mistake.”?®

Vindication for Fred Korematsu
The investigation of the CWRIC revivified Korematsu’s case in
1983. Korematsu entreated the US District Court of Northern
California to correct the error it made nearly forty years prior.
Korematsu’s attorneys alleged that officials in the War Depart-
ment had destroyed, misrepresented, and suppressed evidence.
Further, Korematsu offered evidence that attorneys represent-
ing the government failed to notify the Supreme Court of the
falsity of the information contained within the Final Report.
The court granted Korematsu’s petition to overturn his
conviction in Korematsu v. United States (hereinafter “Kore-
matsu [I”) stating that “the court is not powerless to correct its
own records where a fraud has been worked upon it or where

manifest injustice has been done.”?

The Court took notice of the findings of the CWRIC,
including their conclusion that “there was substantial credible
evidence from a number of federal civilian and military agen-
cies contradicting the report of General DeWitt that military
necessity justified exclusion and internment.”* The court also
found “that the government knowingly withheld information
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rom the courts,”" and note at “the record is replete with
from th d d that p
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protestations of various Justice Department officials that the
government had the obligation to advise the courts of the con-
trary facts and opinions.”*

On January 15, 1998, the birthday of Dr. Martin Luther
King, Jr., President Clinton awarded Fred Korematsu the Presi-

dential Medal of Freedom, the highest civilian honor.

Justice Preserved

The role that archivists and information professionals played
in Korematsu’s eventual reprieve cannot be overstated. Almost
forty years had passed from the time that internment was
ordered to the time that the CWRIC was established to scru-
tinize its formulation. Yet, even decades later, the CWRIC
found that information relevant to their inquiry, such as the
aforementioned internal memorandum, had been skillfully
preserved. The archival system had functioned according to its
intent, thwarting efforts to circumvent preservation, including
intentional destruction of documents.?® Justice and vindication
for Korematsu was preserved as effectively as the documents

upon which he relied in his appeal.

The Continued Legacy of Korematsu v.
United States

Even though Korematsu was granted his writ of error and
achieved some level of amnesty, the government did not appeal
the ruling and the matter did not rise through the appellate
ranks to be considered again by the Supreme Court. Though
Korematsu’s conviction had been overturned in the lower court,
the Supreme Court ruling still stands.

In his stinging dissent in Koremarsu I, Justice Jackson
warned that the holding of the court in Korematsu had effec-
tively validated the principle of racial discrimination in crimi-
nal procedure, forewarning that “the principle then lies about
like a loaded weapon, ready for the hand of any authority
that can bring forward a plausible claim of an urgent need.”**
Indeed, the claim of military necessity was invoked after the
terror attacks of September 11, 2001. Korematsu, himself, filed
amicus briefs in support of detainees held at Guantanamo Bay,
drawing parallels between his own internment and their pro-
longed detention.” More recently, journalists have seen concor-
dance in the treatment of refugees and Muslims in the United
States.*®

Though the principles that buttressed internment may
remain, Judge Marilyn Hall Patel offered these words in her
ruling: “As historical precedent [Korematsu I] stands as a con-
stant caution that in times of war or declared military neces-
sity our institutions must be vigilant in protecting constitu-
tional guarantees.”36 Doubtless, archivists, government docu-
ments librarians, and other information professionals embody
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such vigilance, protecting and defending our civil liberties and

constitutional guarantees by preserving the documents which

underpin them all.

Michael Maitland (mtm3893@my.fsu.edu), Master’s
Candidate, Florida State University.
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